ACCIDENT. 
SEE MISTAKE, 1 
ACCOUNT. 


SEE LIENs, 3. 


ACCRETIONS. 


ACCRETION: LIMITATION. A riparian proprietor is entitled to the ac- 
cretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 

artially barred, by the statute of limitations as to the bank, he will 

barred as to the accretions in like manner, although they may 

have been desposited but a year ora day. Campbell v. The_Laclede 
Gas Light Company, 352. 


ADMINISTRATION. 


ADMINISTRATION : PARTNERSHIP ESTATES. Under Wagner’s Statutes, 
page 80, section 63, relating to the administration of a partner- 
ship estate by a surviving partner, the latter must have refused to 
allow a demand against such estate before the demandant could 
apply to the probate court for its allowance of his claim. Easton v. 
Courtwright, 27. 


: : PROBATE COURT. The probate court has no juris- 
diction or right, under the statute, to order the surviving partner to 
pay out of the proceeds of the sale of partnership real estate, de- 
mands allowed by it in preference to demands presented only to the 
surviving partner. Jb. 





: : . Where there is an administering surviving 
partner, and no refusal by him to pay a claim against the partner- 
ship estate, its allowance and classification by the probate court is 
unauthorized, and gives such demandant no priority over other 
creditors, who present their claims to the survivor. Jb, 





: SALE OF REALTY BY SURVIVOR. Such survivor may sell the 
partnership realty when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to pay the debts of the firm, 
and he may so sell without applying to the probate court for an 
order to sell the interest of the deceased partner. Jb. 


VoL. 85—44 89 
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: . Such sale and a deed by the surviving pa: ; 
pass the entire ec uitable interest of the parties in tho toa — 
the purchaser will be entitled to a decree vesting the entire je al 
title in himself. Jb. 8 


ADMINISTRATOR'S DEED, DEFECTIVE ACKNOWLEDGMENT OF : COLOR oF 
TITLE. Where an administrators’s deed is not acknowledged in 0 n 
court as required by the law in force at the time of its execution it 
is properly excluded as an instrument sufficient to convey title, but 
it may be admissible as evidence of holding under color of title 
Campbell v. The Laclede Gas Light Company, 352. . 


ADMINISTRATOR, PURCHASE BY OF REALTY OF INTESTATE. An ad- 
ministrator can become the purchaser of lands of his intestate sold 
under the foreclosure of a mortgage in- the circuit court. Re. 
vised Statutes, section 166, prohibiting an executor, or adminis. 
trator, from purchasing the real estate of the estate, has reference 
only to probate court sales. Dillinger v. Kelley, 561. 


PROBATE COURT: LIMITATIONS. In a proceeding by a creditor against 
an estate to subject its lands to the payment of an allowance in his 
favor, the fact that such allowance was made by the court, rebuts 
any presumption arising fromthe evidence that the demand wag 
not presented within the statutory time. Vosler v. Brock, 574, 


EXECUTOR: SALE OF LANDS TO PAY DEBTS. An executor cannot 
resist an order of sale of land to pay an allowance against the es- 
tate, for the reason that no legal notice was given of the presenta- 
tion of the demand, when the record of the probate court recites 
that due proof of such notice was given. Ib. 


. EXECUTOR, REMOVAL OF FROM STATE. Where one of two execu- 
tors removes from the state and thereby becomes disqualified to act, 
and the probate court treats the other as the sole testamentary repre- 
sentative, this will discharge the non-resident executor without a 
formal entry to that effect. Jb. 


. SALE OF LANDS TO PAY DEBTS: PAROL EVIDENCE. When the record 
of the probate court shows the regular allowance of a demand 
against an estate, and the order of sale, and there is no personal 
property to satisfy the debt, such order of sale, on appeal to the 
circuit court, cannot be defeated by parol evidence affecting the 
propriety of the allowance. Ib, 


. ADMINISTRATOR. An obligation entered into with one as adminis- 
trator of an estate in relation to its affairs can be enforced by the 
administrator in his representative capacity. Holman v. Nance, 
674. . 


. PARTNERSHIP ESTATE, ADMINISTRATION OF. The failure of the sur- 
viving partners of a deceased one to give bond and qualify under 
the statute as administrators of the partnership assets only subjects 
them to the contingency of being deprived of such assets by the ad- 
ministrator of the individual estate of the deceased partner coming 
forward and giving additional bond, with the view of taking them 
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in charge. Ifthe individual administrator fails to qualify as admin- 
istrator of the partnership estate, the assets must necessarily remain 
in the hands of the surviving partners, who, as such, are proprietors 
for the use of the partnership, and have the common law authority 
to devote them to the payment of the firm debts. Jb. 


14. ——: . Where the surviving partners of a deceased one 
settle up the partnership affairs, and acknowledge that the indi- 
vidual share of the deceased therein, after the payment of the firm 
debts, is a certain sum, the administrator of the iudividual estate 
can maintain his actionfor the same. Ib, 


15. ACTION BY ADMINISTRATOR IN MISSOURI UNDER KANSAS STATUTE. 
The statute of Missouri, Revised Statutes, section 97, expressly in- 
hibits the prosecution of a civil action by an administrator for 
injuries to the person of the intestate, and an administrator ap- 
pointed in Missouri cannot maintain an action here under the statute 
of Kansas for the death of the intestate in Kansas, Vawter v. The 
Missouri Pacific Ry. Co., 679. 


ADVERSE POSSESSION. 


CO-TENANTS : OUSTER: ADVERSE POSSESSION. The possession of a 
tenant in common is deemed the possession of his co-tenants, unless 
itis made manifestly adverse to them by open and notorious acts 
disclosing such aresult. Itis sufficient if his acts are of sucha 
nature as by their own import to impart information and give no- 
tice to the co-tenants that an adverse possession and an actual ex- 
clusive ownership are intended to be assertedagainst them. Camp- 
bell v. The Laclede Gas Light Company, 352. 


2. THE EVIDENCE in this case reviewed, and found to afford sufficient 
evidence of the assertion of such claim of adverse ownership by 
the co-tenant. Jb, 


AGENCY. 


Acrency. In the absence of evidence of express appointment, of rati- 
fication, or of an estoppel, there is no sufficient evidence of agency. 
Alexander v. Rollins, 657. 


SEE PRINCIPAL AND AGENT, 
AMENDMENT. 


1. PARTIES: EJECTMENT: HUSBAND AND WIFE: MISJOINDER OF PAR- 
TIES : AMENDMENT IN THIS COURT BY STRIKING OUI NAME OF PARTY. 
In this state a wife is not a necessary party to an action of eject- 
ment by her husband for her land. But if she be improperly 
joined in such action, objection should be made to such misjoinder 
in the trial court, and, in any event, this court, as well as the trial 
court, may, under the provisions of the statute, respecting amend- 
ments, strike out her name. Following Cruchon v. Brown, 57 Mo, 
88, and Weil v. Simmons, 66 Mo. 617; Mueller v. Kaessman, 318. 
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2. 


SHERIFF'S RETURN: AMENDMENT OF. The court is authorized, upon 
a proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for taxes 
so as to show a sale of the property to persons other than those dis. 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boatmen’s Savings Bank v. Grewe, 477, 


SEE MUNICIPAL CORPORATIONS, 8, 
APPEAL, 


PRACTICE IN SUPREME COURT: APPEAL. Where the record fails to 
show that an appeal was ever asked for or allowed, the Supreme 
Court will strike the cause from its docket. The State ex rel, 
Clark v. The Missouri Pac. Ry. Co., 129. 


CRIMINAL PRACTICE: APPEAL FROM JUSTICE: STATUTE. Revised 
Statutes, section 2058, relating to appeals from justices of the 
peace by a defendant convicted of a misdemeanor means that the 
defendant shall immediately on conviction file his affidavit for an 
appeal, and then perfect it by filing a bond before execution of the 
sentence. The word ‘‘immediately” in the statute refers to the 
filing of the affidavit and not to the bond. The State v. Anderson, 
524. 


SEE APPEAL BOND. 


APPEAL BOND. 


APPEAL BOND: SURETY: LIABILITY. Where asurety enters into an 
appeal bond, conditioned that if the judgment of the circuit court 
of St. Louis county be affirmed by the St. Louis court of appeals, 
to which the cause is appealed, he will comply with and perform 
its judgment, and the judgment is reversed by the St. Louis court 
of appeals, but on appeal by the opposite party to the Supreme 
court, ee of the St. Louis court of appeals is reversed, 
and that of the circuit court is affirmed, such surety will be liable 
on the bond, if,’as should be done, the‘mandate of the Supreme 
Court is sent to the court of appeals,ordering it to enter a judgment 
affirming that of the circuit court, and such mandate is obeyed, as 
the judgment of the Supreme Court would then become that of the 
Court of appeals. But the surety will not be liable on such bond, 
if the mandate of the Supreme Court be sent directly to the circuit 
court, as was done in this case, for there would then be no judg- 
ment of the court of appeals affirming that of the circuit court, 
Noffsinger v. Hartnett, 549. 


PER SHERWOOD, J, 


APPEAL BOND: SURETY: LIABILITY. Where a surety enters into an 
appeal bond conditioned that if the judgment of the trial court be 
affirmed by a certain and named court, to which alone the cause is 
appealed, he will comply with and perform the judgment of the 
latter court, and that court reverses the judgment appealed from, 
such surety will not be bound or affected by the judgment of a 
higher court not named or referred to in such bond. Jb. 
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ARRAIGNMENT. 
See CRIMINAL Law, 9, 
ARSON, 
See PRACTICE CRIMINAL, 1, 
ASSESSOR, 


ASSESSOR: OMISSION OF AFFIDAVIT. The omission of an assessor to 
verify the assessment lists as prescribed by the statute is fatal to the 
collection of taxes based thereon. The State ex rel. Lewellen, 
Collector, v. Schooley, 447. 


ASSIGNEE, 


COUNTER-CLAIM. A counter-claim may be made toa claim by the 
debtor's assignee in the circuit court, though it has not been pleaded 
before the assignee. St. Louis School Board v. Broadw ay Savings 
Bank, 56. 


——: ———: ASSIGNEE. An assignee’s statutory power to adjust 
and ew claims confers no larger power in relation to counter- 
claims than that given to the courts. Jb. 


DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the as- 
signee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 


: SATISFACTION OF. Neither the trustee nor assignor can alone 
enter satisfaction of the mortgage debt. Jb. 


——-—: ASSIGNEE : TAX SUITS. The assignee is generally a necessary 
party to all proceedings affecting his security in order to be bound 
thereby, and actions to enforce a lien against the land conveyed 
by the deed of trust are no exception to the rule. Jb. 


MORTGAGE WITH POWER OF SALE: ASSIGNEE. A mortgage with 
power of sale in the mortgagee, and, in certain contingencies, in the 
sheriff of the county, does not by assignment vest such power of 
sale in the assignee. Dolbear v. Norduft, 619. 


: ————: EQUITY OF REDEMPTION. A purchaser at such fore- 
closure by the assignee, with notice that the mortgage was unsatis- 
fied acquires only the equity of redemption. Jb. 

t 


SEE COUNTER-CLAIM, 2. 
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ASSIGNMENT. 
SEE ASSIGNEE, 

ATTACHMENT. 


ATTACHMENT: JUDGMENT IN: LIABILITY ON. The doctrine that a 
judgment in an attachment proceeding creates no personal liabilj 
against the defendant, at least outside of the state where render 
applies only where the proceeding is strictly in rem, and not where 
there was — service of process on defendant or appearance 
by him. ayne v. O'S hea, 129. 


: GENERAL JUDGMENT, WHEN. A judgment in an attachment 
proceeding against a defendant who has personally appeared to the 
action, should be a general one and not a special one against the 
property attached. Jb. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at 
tachment is dissolved, but plaintiff obtains judgment against de. 
fendant upon trial on the merits, and defendant obtains judgment 
against the sureties on the attachment bond for its breach, it, is 
error to refuse to allow plaintiff’s judgment, which has n 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210, 


ATTACHMENT: JUDGMENT: AFFIDAVIT. Where in ejectment a 
party offers in evidence as a link in his chain of title, a judgment 
of a court of competent jurisdiction rendered in a suit commenced 
by attachment, such judgment is not assailable, on the ground that 
there was no affidavit for the attachment. Sloan v. Mitchell, 546, 


: : Besides, the record in this case fails to 
show whether an affidavit for the attachment was filed or not. Jb. 





ATTACHMENT: DEBT FRAUDULENTLY CONTRACTED: STATUTE, The 
wrongful conversion of personal property will not authorize the - 
commencement of a suit by attachment under Revised Statutes, 
section 398, which furnishes such remedy ‘‘ where the debt was 
fraudulently contracted on the part of the debtor.” Finlay ». 
Bryson, 664. 


EstorpreL. Nor can one sue in assumpsit for the wrongful conver- 
sion of personal property and insist upon such conversion as the 
basis of a fraud to sustain an attachment in the same suit. Ib, 


ATTORNEY AND CLIENT. 


t ATTORNEY-AT-LAW AND CLIENT, The mere relation of at- 
torney-at-law and client does not authorize the former to deliver a 
deed made by the latter as a security on a loan, nor does it give him 
the right to receive the money thereon. Hammerslough v. Cheat 
ham, 13. 
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9, ATTORNEY-AT-LAW : AUTHORITY TO ACT AS SUCH FOR ANOTHER. The 
evidence in this case held sufficient to show that plaintiff had com- 
petent authority to act as defendant’s attorney-at-law in a cause, 
and to authorize a verdict for his services therein. Boyd v. The 
Chicago & Alton Railroad Company, 615. 


EQUITY: VACATING JUDGMENT AT LAW: ATTORNEY. Ketchum v. Har- 
lowe, 225. 


BANK. 


CoUNTER-CLAIM, The cause of action accruing to a bank against 
its cashier for wrongfully permitting an overdraft arises on con- 
tract, within the meaning of the statute relating to counter-claims. 
St. Louis School Board v. Broadway Savings Bank, 56. 


BANK CASHIER. The pendency ofa suit by the bank against the 
cashier for this breach of his bond, does not affect the bank’s right 
to set up the overdraft as a counter-claim to a demand by the 
cashier’s assignee. Jb. 


CASHIER, CERTIFICATES OF DEPOSIT ISSUED TO HIMSELF. A cashier of 
a bank, even when he possesses the general authority to certify to 
checks, cannot by reason thereof, certify checks or issue certificates 
of deposit to himself. Lee v. Smith, 3v4. 


: NOTICE. Certificates of deposit so issued bya cashier are void 
on their faces, and one accepting them cannot claim that he is a 
bona fide holder, without notice of the cashier’s want of authority to 
bind the bank in issuing them. Jb. 


OFFICERS : NOTICE: PRESUMPTIONS. The fact that money is deposited 
in bank by a county treasurer raises no presumption that it belongs 
to the county. Hyerman v. The Second National Bank of St. Louis, 


}——— : DESCRIPTIO PERSONZ. That the words “county treasurer,” 
“are added to a depositor’s name on his checks and pass book does 
not give notice that the depositor holds the fund as such treasurer. 


BANK CASHIER, 
SEE BANK. 
BILLS AND NOTES, 
SEE PROMISSORY NOTES, 


NEGOTIABLE INSTRUMENTS 
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BOND. 


See APPEAL Bonps. 
BURDEN OF PROOF. 


1. STATUTE OF LIMITATIONS: EXEMPTION: BURDEN OF PROOF. Th 
burden of showing exemption from the operation of the statute o 
limitations is on the party claiming the exemption. Campbell y 
The Laclede Gas Light Company, 352. 7 


BEQUEST BY WARD TO WIFE OF GUARDIAN. A bequest to the wife 
of the guardian is within the operation of the rule imposing upon 
him and his wife the burden of repelling the presumption of undue 
influence, where it appears that the guardian may expect and de- 
rive substantial advantage and benefit from such will of his ward, 
Bridwell v. Swank, 455. 


SEE FRAUD, 10. 
CAPITAL STOCK. 
SEE CORPORATIONS, 3, 5. 
CIRCUIT CLERK. 
SEE St. Louis. 
CIRCUIT COURT. 


CrrcuiTr COURT: POWER OF TO STAY PROCEEDINGS OF ITs OWN MOTION, 
Where motions in two different causes are made in the trial court 
under Revised Statutes, section 736, for execution against a stock 
holder for the amount of unpaid stock owned by him, and the ex- 
ecution is allowed in one case, which is appealed from, the court 
cannot of its own motion order a stay of proceedings on the motion 
in the other case until the appeal in the first case is determined, 
The State ex rel. Kohn v. Horner, 598. 


CLERKS OF COURTS 


SEE FEEs, 1. 


COLOR OF TITLE. 


COLOR OF TITLE. A deed, to constitute color of title, must include 
the land in respect to which it is invoked. Campbell v. The Laclede 
Gas Light Company, 352. 


ADMINISTRATOR'S DEED: DEFECTIVE ACKNOWLEDGMENT OF : COLOR 
OF TITLE. Where an administrator's deed is not acknowledged in 
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open court, as required by the law in force at the time of its execu- 
tion, it is properly excluded as an instrument sufficient to convey 
title, but it may be admissible as evidence of holding under color 
of title. Jb. 


COMITY. 

SEE NEGLIGENCE, 14, 
COMMISSIONER OF LAND OFFICE, 
SEE EVIDENCE, 19. 
CONDEMNATION PROCEEDINGS. 


CONDEMNATION PROCEEDINGS: PARTY. <A person not served with 
process or notice of a proceeding to condemn his land for public 
use is notdound thereby. Moses v. The St. Lowis Sectional Dock 
Company, 242. 


———: JURISDICTION. Where the charter of the city of St. Louis 

gave the land commissioner power to condemn private property for 

public use when no agreement could be made with the owner as to 

the compensation to be made, it should appear there was an effort 

and failure to make such agreement, otherwise there was no juris- 
~ 


diction to proceed with the condemnation. Jb. 


KANSAS CITY : CHARTER: PROCEEDING TO CONDEMN PROPERTY FOR 
STREET PURPOSES: APPEAL: NEW TRIAL. Where, under the charter 
.of Kansas City in a proceeding to condemn property for street pur- 
poses, the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as to all the defendants 
and — %t merely as to those whoappealed. The State ex rel. Holden 
v. Gill, 248. 


CONDEMNATION PROCEEDINGS: VERDICT OF JURY. Where, in a 
proceeding by a city to condemn land for street purposes, the in- 
structions are proper, the Supreme Court will not interfere with the 
measure of -damages assessed by the jury, if it is not so flagrantly 
unjust as to justify the conclusion that improper considerations in- 
fluenced the verdict. The City of Kansas v. The K. C., T. & W. 
Ry. Co., 410. 


PRACTICE IN SUPREME COURT. In such proceedings an 
appellant cannot be heard to complain in the Supreme Court of the 
assessment of damages when the record does not: disclose the 
extent of his interest in the condemned property. Jb. 


CONFESSIONS. 


SEE EVIDENCE. 





INDEX. 
CONSTABLE, 
SEE OFFICES AND OFFICERS, 1, 
CONSTITUTIONAL LAW, 


CONSTITUTION : JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring jurisdiction upon 
justices of the peace in actionsagainst railroads for the killing of 
stock without regard to the value of the animal killed, or the 
amount claimed, is constitutional. Steele v. The Missouri Pacifie 
Ry. Co., 57. ‘ 


CONSTITUTION: TAXES: LEVY. The limitation on taxation pre- 
scribed by article 10, section 11, of the Constitution, does not apply 
to valid indebtedness existing at the time of its adoption. Nor does 
one levy made to pay such indebtedness exhaust the power to levy, 
but such levies may be continued until the indebtedness is satisfied, 
T he State ex rel. Lewellen, Collector, v. Schooley, 447. 


CONSTITUTION : ACT DECLARING A MINOR OF FULL AGE. The consti- 
tutionality of a special act of the general assembly passed, while 
the constitution of 1820 was in force, declaring a minor to be of full 
age for the purpose of contracting and being contracted with, having 
been affirmed by repeated decisions of the Supreme Court, is no 
longer an open question in this state. Dickens v. Carr, 658. 


While such legislation was valid under the constitution of 


1820, it is prohibited by the present one. Jb, 


CONSTRUCTION. 


DISPOSITIVE WRITINGS : COMMON LAW RULES OF CONSTRUCTION MUST 
BE OBSERVED. The common law has furnished certain rules for the 
interpretation and construction of dispositive writings for the pur- 
pose of ascertaining from the language of such instruments the 
manner and extent to which the parties intended to be bound. 
These rules should be applied with consistency and uniformity, and 
it is not within the power of the courts to vary, change, or with- 
hold their application. County of Johnson v. Wood, 489. 


CONSTRUCTION CONTRA PROFERENTEM. The rule requiring 
instruments to be construed contra proferentem has no application, 
unless all other rules of exposition fail; and where a transfer of 
property is made by a functionary of the state government the rule 
is reversed, and nothing passes except such things as are clearly 
within the terms of the instrument. Jb. 


WRITTEN CONTRACT, CONSTRUCTION OF. Where a contract will 
admit of two different constructions, it is a rule of law that the 
construction which is consistent with duty, honesty and fair deal- 
ing, shall be adopted in preference to one which involves a breach 
of a public trust. Jb. 
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CONTRACTS. 


CONTRACT : CONSTRUCTION : ‘‘ MORE OR LESS.” The words, “‘ more or 
less,” in a contract will not cover an indefinite quantity, and will 
allow only a slight a arture from the quantity expressed in the 
contract. Shickle v. The Chouteau, Harrison & Valle lron Co., 161. 


: . The words, “‘more or less,” added to a 
ven ‘quantity expressed in a contract, do not create such am- 
Eiguity in its terms as to render parol explanation admissible. Ib. 





CONTRACT, INTERPRETATION OF. In interpreting any written instru- 
ment such meaning must be given it, if possible, as will give effect 
to allits parts. Jb. 


———: ACCEPTANCE WITH MODIFICATION. Where a proposal for a 
contract is made, its acceptance, coupled with a modification, is 
in law a rejection and it becomes, in its modified form, a new 
proposal. 


COMPOUND INTEREST: CONTRACT. To warrant a charge of compound 
interest a contract to that effect, either express or implied, must be 
shown. The St. Louis Gas Light Co. v. The City of St. Louis, 202. 


An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract for 
compound interest on the interest included in the balance. Jb. 





RAILROAD, SUBSCRIPTION TO: CONSTRUCTION OF CONTRACT. Where 

a contract for subscription to a railroad is made on the condition 

that it will locate its depot within a specified distance of a certain | 
point, as a court house, and nothing is said as to the manner of 

measurement, the distance is to be measured by a straight line and 

not by the traveled route. The Missouri Pacific Railway Company 

vw. Tygard, 263. 


CONTRACY : SUBSCRIPTION TO RAILROAD. A contract for subscription 
to plaintiff ’s railroad also provided that its road should be completed 
and put into operation to a specified town on or before January 1, 
1881, and it appeared that the road was graded to said town by said 
time, but was only completed by that time to a connection with 
another road at a point one mile south of the town, over which other 
road plaintiff’s road was put into operation from January 1, 1881, 
until May Ist following, after which time plaintiff used its own 
roadway, which,.in the ineantime, had been fully constructed and 
prepared for operation and use. Held, that there was a fair and 
substantial compliance by plaintiff with its contract which is all that 
was required. Jb. 


. An agreement to pay the debts of one person is not an 
agreeme.it a 4 the debts of another, whose business the first had 
purchased. illey v. McHenry, 277. 


HUSBAND AND WIFE: CONTRACTS BETWEEN: EQUITY. An agree- 
ment between a husband and wife, whereby the former receives her 
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12. 


13. 


14. 


personal property to hold and manage as her trustee or agent, or 
for her minor children, is binding upon him in equity. Hammons 
v. Renfrow, 332. 


. ——: ORDINANCE : CONTRACT. One contracting with a city through 


its officers, is bound to take notice at his } er of their powers 
and, also, of the legality of its ordinances. Keating v. The City of 
Kansas, 415, 


CITY CHARTER: CONTRACT. The charter of Kansas City provided 
that work done in street grading should be directed by ordi- 
nance, such ordinance to specify how payment for it should be 
made, and in case it was to be made in special tax-bills, the city 
should in no event be liable on account of the work, and the con- 
tract for the work which provided for its payment by special tax- 
bills also contained the foregoing provision. Held, there could be 
no recovery against the city in any form of action for work done 
under such contract, and this was so, although, by reason of the 
defective passage of its ordinance by the city, the contractor failed 
to recover on the special tax-bills. Jb. 


VoID CONTRACT. No cause of action either of quantum meruit, or 
sounding in damages can arise from a void contract. Ib. 


EXECUTORY CONTRACT: RECITAL. Where the recital in an executory 
contract contains stipulations which the parties evidently intended 
should be performed, the recital will constitute an operative part of 
the instrument. County of Johnson v. Wood, 489. 


DISPOSITIVE WRITINGS : COMMON LAW RULES OF CONSTRUCTION MUST 
BE OBSERVED. The common law has furnished certain rules for the 
interpretation and construction of dispositive writings for the 
purpose of ascertaining from the language of such instruments 
the manner and extent to which the parties intended to be bound. 
These rules should be applied with consistency and uniformity, and 
it is not within the power of the courts to vary, change, or with- 
hold their application. Jb. 


: CONSTRUCTION CONTRA PROFERENTEM. The rule requiring 
instruments to be construed contra proferentem has no application, 
unless all other rules of exposition fail; and where a transfer of 
yroperty is made by a functionary of the state government the rule 
is reversed, and nothing passes except such things as are clearly 
within the terms of the instrument. Jb. 


: SWEEPING CLAUSE. A general sweeping clause contained 
in aninstrument of writing, will be restricted and limited in its 
construction so as to refer to estates or things of the same nature 
and description, which are definitely and particularly described in 
the same instrument. Jb. 


. WRITTEN CONTRACT, CONSTRUCTION OF. Where a contract will 


admit of two different constructions, it is a rule of law that the 
construction which is consistent with duty, honesty and fair deal- 
ing, shall be adopted in preference to one which involves a breach 
of a public trust, Jb, 
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_———_: PAROL EVIDENCE, INADMISSIBILITY OF. The meaning and 

effect of a contract in writing, logically deduced from the language 
in which it is expressed, by acorrect application of the rules of 
construction cannot be varied, controlled or affected by parol testi- 
mony of the intention of the parties. Jb. 


. CONTRACT WITH COUNTY COURT: PAROL EVIDENCE. A _ contract 
made with a county court must be proved by the record alone and 
cannot be varied, contradicted or enlarged in its terms by oral evi- 
dence of the intention of the judges. Jb. 


. MARRIED WOMAN: CONTRACT: SEPARATE ESTATE. A _ married 
woman must be regarded as charging her separate estate in the act 
of contracting an obligation, unless a contrary intention is evi- 
denced by her contemporaneous writing. Seifert v. Jones, 591. 


—: SEPARATE ESTATE: CHARGING OTHER PROPERTY. But if 
she in writing makes an express charge of the obligation upon 
other property, such act rebuts the implication, which would other- 
wise arise, of a charge on her separate estate. Jb. 


CONTRIBUTORY NEGLIGENCE, 
SEE NEGLIGENCE 3, 4, 7. 
CONVERSION. 


ATTACHMENT: DEBT FRAUDULENTLY CONTRACTED: STATUTE. The 
wrongful conversion of personal property will not authorize the 
commencement of a suit by attachment under Revised Statutes, 
section 398, which furnishes such remedy ‘‘ where the debt was 
fraudulently contracted on the part of the debtor.” Finlay v. Bry- 
son, 664. 


TORT: WAIVER OF. One cannot waive a tort and sue in assumpsit 
if the effect of it is to give jurisdiction over the subject matter to a 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would not include it. 
Ib. 


EsToPPEL. Nor can one sue in assumpsit for the wrongful conver- 
sion of personal property and insist upon such conversion as the 
basis of a fraud to sustain an attachment in the same suit. Jb. 


CORPORATIONS. 


FRAUD : DIRECTORS OF CORPORATION : ISSUING BONDS FALSELY PUR- 
PORTING TO BE FIRST MORTGAGE BONDS. Directors of a corporation 
are liable to one suffering from the deception, where they knowingly 
issued its bonds falsely purporting to be ‘first mortgage bonds,” 
and placed them in the hands of an agent, and the latter sells them 
to a purchaser, who is ignorant of the fact that they are not first 
mortgage bonds and is deceived by the endorsement thereon to that 
effect. Clark v. Edgar, 106. 
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CHARTER OF CORPORATION, EXPIRATION OF BY LIMITATION. The 
uestion as to whether the charter of a corporation has expired 
limitation of time can be adjudicated only in a direct proceeding b 
the state. The St. Louis Gas Light Co. v. The City of St. Louis, 908 


MANUFACTURING COMPANIES : CAPITAL STOCK : TAXATION OF, Shares 
of stock owned by individuals in manufacturing companies are not 
subject to taxation, under our revenue law. Valle v. Ziegler, 214, 


CoRPORATIONS. A substantial compliance with conditions attached 
to a grant of corporate franchises is all that is required. The State 
ex rel. Attorney General v. Wood, 378. 


CAPITAL STOCK. The statutory requirement that one one half of the 
capital stock ‘‘has been actually paid up in lawful money of the 
United States,” is substantially complied with if the corporation has 
ew whose market value is greater than the par value of the 
stock. 


QUO WARRANTO: EVIDENCE. In quo warranto to forfeit the fran- 
chises of a private corporation, the court may consider testimony 
tending to show that one of the corporators procured the com- 
mencement of the proceeding in bad faith and for his private pur- 
poses. Jb. 


NEGOTIABLE INSTRUMENTS : INSURANCE COMPANIES, POWERS OF. In- 
surance companies have in the general conduct of their business the 
power to take, hold and negotiate négotiable paper. Alexander v, 
Rollins, 657. 


Stock notes of a mutual insurance company which are ne- 
gotiable in form are negotiable in fact. 


CORPORATIONS : STOCKHOLDERS : NEGOTIABLE INSTRUMENTS. Astock- 
holder who sells his stock, to one who offers him in part payment 
the negotiable security given by him to the corporation for the 
— is -_ bound to inquire as to how these secureties were ob- 
tained. . 


: NOTICE. A stockholder who sells his stock is not, by reason 
of entries on the books of the corporation which do not evidence 
fraud, affected with notice of a fraudulent conspiracy between the 
directors and the purchaser to wreck the corporation. Jb, 


COSTS. 


JUSTICES OF PEACE: CHANGE OF VENUE: COSTS. Where a change of 
venue is taken from a justice of the peace, and costs are taxed un- 
der Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Johnson v. Latta, 139. 


CO-TENANTS. 


CO-TENANTS : OUTSTANDING TITLE. While the relation of tenant im 
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common exists, a purchase by one tenant of an outstanding title 
will enure to the benefit of all. Campbell v. The Laclede Gas Light 
Co., 352. 


CO-TENANTS : OUSTER : ADVERSE POSSESSION. The possession of a 
tenant in common is deemed the possession of his co-tenants, unless 
it is made manifestly adverse to them by open and notorious acts 
disclosing such a result. It is sufficient if his acts are of such a na- 
ture as by their own import to impart information and give notice 
to the co-tenants that an adverse possession and an actu: exclusive 
ownership are intended to be asserted against them. Ib. 


THE EVIDENCE in this case reviewed, and found to afford sufficient 
evidence of the assertion of such claim of adverse ownership by 
the co-tenant. Jb. 


COUNTER-CLAIM, 


CoUNTER-CLAIM. The cause of action accruing to a bank against 
its cashier for w rongfully permitting an overdraft arises on contract, 
within the meaning of the statute relating to counter-claims. St. 
Louis School Board v. Broadway Savings Bank, 56. 


BANK CASHIER. The pendency of a suit by the bank against the 
cashier for this breach of his bond, does not affect the bank’s right 
to set up the overdraft as a counter-claim to a demand by the 
cashier’s assignee. Jb, 


CouUNTER-CLAIM. A counter-claim may be made toa claim by the 
debtor's assignee in the circuit court, though it has not been pleaded 
before the assignee. Jb, 





ASSIGNEE. An assignee’s statutory power to adjust 
and or Se por in confers no larger power in relation to counter- 
claims than that given to the courts. Jb. 


COUNTY CLERKS, 
SEE FEES. 
COUNTY COLLECTOR. 


DELINQUENT LISTS: COLLECTOR: OATH. The failure of the collector to 
return the delinquent lists of taxes under oath, does not affect the 
validity of the taxes, nor the right of the state to enforce its lien 
therefor. The State ex rel. Lewellyn, Collector, v. Schooley, 447. 


SEE OFFICES AND OFFICERS, 2, 3, 4 
COUNTY COMMISSIONER, 


SEE SCHOOLS, 
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COUNTY COURT.” 


SEE FEEs. 









COUNTY TREASURER. 


SEE OFFICES AND OFFICERS. 









CRIMINAL LAW, 









CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE, 
The finding of the trial judge on the question of the prejudice of g 
juror when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. The 
State v. Cook, 40. 








2. ———: DEFENDANT TESTIFYING: INSTRUCTION. An _ instruction is 

roper which tells the jury that in determining What weight should 

given the defendant's testimony, they should consider the fact 
that he is the party accused and on trial. Jb. 














INDICTMENT, CANNOT BE PREFERRED WITHOUT EVIDENCE. A grand 
jury should not prefer an indictment without having any evidence 
a it as to the guilt of the accused, and if it does so, on proper 
proof to the court of the fact, the indictment will be quashed. The 


State v. Grady, 220. 













Proof of such fact may be made by the testimony of the 
prosecuting attorney, but not by a member of the grand jury. Ib. 


























5. MURDER IN PERPETRATION OF A FELONY: STATUTE. Under Revised 
Statutes, section 1232, killing one while the slayer is engaged in the 
perpetration of a felony, is murder in the first degree. State v. 
Ernest, 70 Mo. 520, and State v. Hopper, 71 Mo. 425, disapproved. 
The State v. Hopkirk, 278. 


6. CERTAIN REMARKS of special counsel for the state held unobjection- 
able. Ib. 


7. CRIMINAL LAW: ILLICIT COHABITATION: STATUTE. It need not be 
shown that the acts of the defendants were open and notorious in 
a prosecution under that part of Revised Statutes, section 1541, 
which provides that *‘every man and woman, one or both of whom 
are married, and not to each other, who shall lewdly and lasciviously 
abide and cohabit with each other, shall, upon conviction, be ad- 
judged guilty of a misdemeanor.” The State v. West, 440. 





: : It is sufficient for the state in such case to 
prove that the defendants lived together as man and wife and in- 
dulged in sexual intercourse habitually and in conformity to a regu- 
lar custom on their part. Jb. 





——— : ARRAIGNMENT. The judgment reversed and cause remanded, 
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because the record failed to show an arraignment of defendants, 
either in the justice's court where the prosecution was begun, or in 
the criminal court to which the case was appealed. Jb. 


DAMAGES. 


1. MUNICIPAL CORPORATION, LIABILITY OF, A municipal corporation 
is not liable to one suffering injury in consequence of the non-exer- 
cise or defective exercise of its public or legislative powers, and in 
the attempted passage of an ordinance it is engaged in the exercise 
of legislative powers. Keating v. The City of Kansas, 415. 


9, DAMAGES: ALTERATION OF HIGHWAY: WHEN ACTION WILL LIE. 
Where a highway is altered, obstructed, or altogether vacated, no 
action will lie therefor, except by one who has suffered some special 
or peculiar injury not shared in by the community in general. 
Bailey v. Culver, 581. 


8, DAMAGES: HIGHWAY: OBSTRUCTIONS. Where obstructions in a 
public highway directly affect abutting proprietors, the injury is 
immediate and special, and an action will lie therefor. lb, 


4. DEFLECTION OF HIGHWAY : SPECIAL INJURY EQUITY. No relief will 
be granted where it is not made to appear that special injury has 
accrued in consequence of the deflection of a public highway, for 
in such cases equity will not interfere, unless some palpable viola- 
tion of a complainant's right be shown, and if such right be appar- 
ently doubtful, it must first be established at law before equity will 
exercise its extraordinary jurisdiction. Jb. 





5. : : . Towarrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection, or change of a public highway, 
must amount to irreparable damage—must be incapable of full 
compensation in an action at law—must not be trivial nor dispro- 
portionate to the relief sought, and if the relief prayed for were 
granted, it must not be such as to inflict serious damage upon de- 
fendant without doing plaintiff any practical good, nor operate 
oppressively, or contrary to the real justice of the cause. Ib. 


: : . In cases of injury arising from a change 
in a public highway, courts of equity will be guided by a wise dis- 
cretion in granting, or refusing relief, and will make no order 
which savors of oppression, and before acting will reflect whether 
the exercise of their power is an appropriate method of redress 
under all the circumstances of the case. Jb. 





SEE RAILROADS, 6. 
MASTER AND SERVANT, 1. 
DEATH OF PERSON. 


Action For. Vawter v. The Missouri Pacific Ry. Co., 679. 
Vout. 84—45 





INDEX. 
DEDICATION. 


DEDICATION: PUBLIC HIGHWAY: PRIVATE RIGHT. Where land ig 
dedicated to public use as a highway, such dedication is an excly. 
sion of any subsequently acquired private right or easement in the 
highway, as contradistinguished from the right every citizen has to 
use it for the purpose which caused dedication. Bailey v. Culver, 
531. 





: : : MERGER. When a dedication of land to 
public use asa highway occurs, such dedication is wholly inconsis- 
tent with the continued and contemporaneous existence of a private 
way over it independent of the public right. In such case the pri- 
vate way is swallowed by and merged in the public one. Jb, 


DEEDS. 


DEED, DELIVERY OF. Delivery is essential to the complete execution 
of a deed ; if not delivered it is of no more effect than if not signed. 
Hammerslough v. Cheatham, 13. 


: ATTORNEY AT LAW AND CLIENT. The mere relation of at- 
torney at law and client does not authorize the former to deliver a 
deed made by the latter as a security on a loan nor does it give him 
the right to receive the money thereon. Jb. 


: PLACING IN HANDS OF A THIRD PERSON. TO constitute a de- 
livery of a deed by placing it in the hands of a third person, it must 
be done with the intent on the part of the grantor that it shall take 
effect as his deed in favor of the grantee. It must be so held by the 
third party as to be beyond the control and right of dominion of the 
grantor. Ib. ' 


Notice. One who takes a note, secured by deed of trust, from the 
grantee, with notice that there had been no legal delivery of the deed 
to such grantee, is in no better position than the latter. Jb. 


DEED : CALL FOR STREET IN DESCRIPTION. A call in a description in 
a deed for a street is an implied covenant as to parties who are sui 
juris that there is such a street, and the grantee in the deed takes 
the property conveyed, subject to the existence of such way. Moses 
v. The St. Louis Sectional Dock Company, 242. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply ; but to fall within this exception the deed must be one 
for value paid and parted with. Campbell v. The Laclede Gas Light 
Company, 352. 


COLOR OF TITLE. A deed, to constitute color of title, must include 
the land in respect to which it is invoked. Jb. 


PARTITION: DEED: BOUNDARY. Where the deed of commissioners, 
made under a sale in a partition proceeding, describes the Mississippi 
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river as the eastern boundary of certain lots sold, and this boundary 
corresponds with the expressed intent of their report of sale to the 
court, such designated boundary will prevail, although by the plat 
of the land as made by the commissioner for the purpose of the sale 
an intervening strip of land was left between the lots sold and the 
river. 


ADMINISTRATOR'S DEED, DEFECTIVE ACKOWLEDGMENT OF: COLOR OF 
TITLE. Where an administrator’s deed is not acknowledged in open 
court as required by the law in force at the time of its execution, 
it is properly excluded as an instrument sufficient to convey title, 
but it may be admissible as evidence of holding under color of title. 


10. DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the 
assignee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 


11. : SATISFACTION OF. Neither the trustee nor assignor can 
alone enter satisfaction of the mortgage debt. Ib. 


12. EJECTMENT : DEED BETWEEN TENANTS IN COMMON: SAVING CLAUSE. 
Where two tenants in common together used the common property 
as a landing place for steamboats, and one made a deed of quit- 
claim of his interest therein to the other, ‘saving and excepting” 
to himself, his wife, and their descendants the use and yabelleas in 
the land which they then enjoyed, so long as the same should 
remain a steamboat landing, the fee was thereby conveyed to the 

antee, and he could maintain ejectment, but the grantor and his 

escendants are entitled to the use of the property in common with 

the grantee and those holding under him for the purposes reserved 
in thedeed. Jones v. DeLassus, 541. 


18, DEED, CONSTRUCTION OF. A deed may be construed in the light of 
the circumstances under which it was made, and courts are not at 
liberty to disregard the construction given to it by the acts and con- 
duct of the parties thereto for a period of years. Jb. 


14. DEED CONSTRUED. A deed construed and held to be a grant of an 
easement and not a conveyance of land. Allen v. The Wabash, 
St. Louis & Pacific Ry. Co., 646. 


DEEDS OF TRUST. 


SEE MORTGAGES AND DEEDS OF TRUST. 


DIVORCE. 


Divorce. The decree of the lower court dismissing both the bill and 
cross bill for divorce in the case affirmed, the evidence showing 
— neither party was eutitled toa divorce. McKeehan v. McKee- 

n, 408, 








1, 


IN DEX. 
DOWER. 


DOWER IN PERSONALTY: FRAUDULENT DISPOSITION OF PERSONALTY 
BY HUSBAND. Although by statute dower is given the wife in the 
personalty of her husband, yet thisdoes not restrain the husband’s 
power of disposition of it during his life, provided it be not done in 
expectation of death, with the purpose of defrauding the widow of 
her dower. Straat v. O'Neil, 68. 





: : WIDOW’S REMEDY. Incase of such fraudulent dis- 
position, the widow cannot assert her claim to the property or 
money disposed of as a charge against the husband’s general 
estate. Her relief is in equity by suit to set aside the fraudulent 
disposition, in so far as it affects her rights, and to charge the 
grantee with a trust in her favor, and to require him to make good 
to her, that which she would have received out of the property 
which the husband had transferred, if no such transfer had been 
made. Ib, 


EJECTMENT. 





—: TITLE: EJECTMENT. A plaintiff need not prove his title 
to recover in ejectment when the defendant is estopped to deny it 
by reason of being his tenant. Proof of the existence of the 
tenancy is sufficient. Loring v. Harmon, 123. 


PARTIES : EJECTMENT : HUSBAND AND WIFE: MISJOINDER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as wellas the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617; Mueller v. Kaessmann, 318, 


EJECTMENT : STATUTE OF LIMITATIONS. The action of ejectment con- 
stitutes an exception to the rule requiring the statute of limitations 
to be specially pleaded. Campbell v. The Laclede Gas Light 
Company, 352. 


EJECTMENT. A title derived from a judgment to enforce a lien for 
taxes will prevail in ejectment over one derived from a foreclosure 
of a prior deed of trust, although the cestui que trust was not 
made a party tothe tax suit and his rights in the land for that 
reason were not foreclosed by such tax suit. Gitchell v. Kreidler, 
472. 


HOMESTEAD : MINOR : EJECTMENT. A mother of a minor child cannot 
by her conveyance dispose of their homestead, and if she convey it 
and dies, ejectment will lie on behalf of the minor to recover its 
possession. Rogers v. Mayes, 520. 


EJECTMENT: DEED BETWEEN TENANTS IN COMMON: SAVING CLAUSE. 
Where two tenants in common together used the cemmon property 






































































INDEX. 709 


as a landing place for steamboats, and one made a deed of quit- 
claim of bis interest therein to the other, ‘‘saving and excepting” 
to himself, his wife, and their descendants the use and privilege in 
the land which they then enjoyed, so long as the same should 
r+ main a steamboat landing, the fee was thereby conveyed to the 
grantee, and he could maintain ejectment, but the grantor and his 
descendants are entitled to the use of the property in common with 
the grantee and those holding under him for the purposes reserved 
in the deed. Jones v. DeLassus. 541, 


EQUITY. 


JUDGMENT : FRAUD: EQUITY. A judgment, whether foreign or do- 
mestic, may be set aside in equity for fraud. Payne v. O'Shea, 129. 


ae So :——. The fraud, however, must be in the pro- 
curement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such de- 
fence was prevented by the fraud of the other party. Jb. 





ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed 
with negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Jb. 


HUSBAND AND WIFE: CONTRACTS BETWEEN: EQUITY. An agree- 
ment between a husband and wife, whereby the former receives her 
personal property to hold and manage as her trustee or agent, or 
tor her minor children, is binding upon him in equity. Hammons 
v. Renfrow, 332. 


EQUITIES: NOTICE, One, with notice, can acquire a good title by or 
through a person, without notice, of equities or former conveyances. 
Campbell v. The Laclede Gas Light Company, 352. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. Jb, 


VOID PARTITION SALES, EQUITY ADMINISTERED AS TO. The equity ad- 
ministered upon a partition sale which is void because of failure of 
service of process on minor defendants, is not that of decreeing it 
valid. The most that a court of equity can do is to decree a return 
of the purchase money and order an account of rents, profits, and 
improvements, and adjudge the land subject to a lien for the differ- 
ence, and this is done only when such equity is pleaded. Campbell 
v. The Laclede Light Gas Company, 352. 


EQUITABLE TITLE: EQUITABLE DEFENCE: AFFIRMATIVE RELIEF. 
Where one intended to and did locate certain government land, and 
its entry and sale by its proper description was entered by the reg- 
ister on the books of the local land office, he will be held to have 
the equitable title, although in his application for the land it was 
by mistake misdescribed, and in an action of ejectment against 
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those claiming under such equitable owner, by one who had there. 
after obtained a patent for the land, affirmative equitable relief 
will be granted the defendants, and the holder of the patent wil} 
be compelled _ to convey the legal title to them by deeds of genera} 
warranty. Widdicombe v. Childers, 382. 


Equity: Notice. One taking such legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and will be deemed 
? \ aad to hold such legal title in trust for the equitable owner, 


. DEFLECTION OF HIGHWAY: SPECIAL INJURY: EQUITY. No relief 
will be granted where itis not made to appear that special injury 
has accrued in consequence of the deflection of a public highway, 
for in such cases equity will not interfere unless some palpable vio- 
lation of a complainant’s right be shown, and if such right be 
ere | doubtful, it must first be established at law before equity 
will exercise its extraordinary jurisdiction. Bailey v. Culver, 531, 


$ : . To warrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection or change of a public highway 
must amount to irreparable damage—must be incapable of full 
compensation in an action at law—must not be trivial nor dispro- 
portionate to the relief sought, and if the relief prayed for were 
granted, it must not be such as to inflict serious damage upon de- 
fendant without doing plaintiff any practical good, nor operate 





oppressively, or contrary to the real justice of the cause. Ib, 





: : In cases of injury arising from a change 
in a public highway, courts of equity will be guided by a wise dis- 
cretion in granting, or refusing relief, and will make no order 
which savors of oppression, and before acting will reflect whether 
the exercise of their power is an appropriate method of redress un- 
der all the circumstances of the case. Jb. 


. TRIAL BY JURY: EQUITABLE ANSWER. The right of a trial by jury 
is not lost by filing an equitable answer. The Moline Plow Co, v, 
Hartman, 610. 


EQUITY: VACATING JUDGMENT AT LAW: ATTORNEY. Ketchum », 
Harlowe, 225. 


ESTOPPEL, 


PLEADING: ESTOPPEL IN PAIS. An estoppel in pais must be 
pleaded by the party seeking to avail himself of it. Hammerslough 
v. Cheatham, 13. 


ESTOPPEL. A party toacontract with another therein described 
as a corporation is, inan action on the contract, estopped to deny 
the other’s incorporation. The St. Louis Gas Light Co. v. The City 
of St. Louis, 202. 
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ESTOPPEL: CITY: WHARF. Where property in a city has been 
dedicated by its owners for public wharf purposes and for a long 
time so treated by all parties the city will not be estopped to claim 
it thereunder because it was included in a later ordinance and the 
proceedings to condemn had under it. It is not within the power 
of city officials to thus vacate a public highway. Moses v. The St. 
. Louis Sectional Dock Company, 242. 


MINORS: ESTOPPEL. Minors are not subject to the binding effect of 
an estoppel. Campbell v. The Laclede Gas Light Company, 352. 


EstopPeL. The obligors in a bond are estopped to deny the cor- 
rate existence of the body to whom it was given, The Father 
atthew Society v. Fitzwilliams, 406. 


SEE ATTACHMENT, 7%, 


EVIDENCE. 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that the 
policy on the burned goods was valid. The State v. Tucker, 23. 


CRIMINAL PRACTICE: EVIDENCE. It is sufficient for the state to show 
an organization de facto, and an acting as such corporation by the 
insurance company. Ib, 


——: — . The mere procurement of the policy by the defend- 
ant from the company makes a prima facie case against him as to 
the validity of the policy. Jb. 


RAILROAD: KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow, 
it is competent for the plaintiff to prove that the train was running 
in éxcess of the speed ‘peruntined by an ordinance of the town in 
which the killing occurred. Robertson v. The Wabash, St. Louis & 
Pac. Ry. Co., 119. 


NEGLIGENCE : ORDINANCE: EVIDENCE. The cause of action not being 
founded on the ordinance it is not necessary to plead it, but if the 
defendant was running its train in violation of it, such fact is com- 
petent to support the charge of negligence. Jb. 


EVIDENCE. While it may be error for a witness with no more 
knowledge than the jurymen to give his opinion as to the gore 
of stopping a railroad train, yet it will be no ground for reversa 
unless it appears that the opposing party was prejudiced by such 
testimony. Jb. 


EXECUTION: JUSTICE’S COURT: NULLA BONA. The certificate of the 
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justice of the peace that there has been a return of nulla bona on an 
execution issued on a judgment rendered by him is only prima 
facie evidence to the clerk of the circuit court for the purpose of 
issuing execution out of the latter court, and on motion to quash 
the latter execution it may be shown that the execution in the 
justice’s court was returned before its return day, and this bein 

the case the circuit court execution should be quashed. Johnson y 
Latta, 139. ‘ 


PRACTICE: EVIDENCE: MURDER. On the trial of a husband for the 
murder of his wife, where the state introduces evidence consisting 
exclusively of the conduct and expressions of the wife to show that 
the relations between them were unpleasant, and to show motive for 
the crime, to meet it, letters of the wife to an intimate friend, writ- 
ten five, four, and three months before her death, in which she ex- 
presses an affectionate regard for her husband, are admissible, and 
their exclusion iserroneous. The State v. Leabo, 168. 


EVIDENCE: EXPERT. A witness does not testify as an expert who 
describes what he had seen as to a pistol shot and who gives facts 
and appearances rather than opinions. The State v. Wisdom, 177, 


. MUNICIPAL CORPORATION, BOOKS OF: EVIDENCE. The books of ac- 
count of a municipal corporation kept by the proper officer are 
prima facie evidence of the facts therein stated and are competent 
to charge thecity. The St. Louis Gas Light Co. v. The City of St. 
Louis, 202. 


. EVIDENCE: OFFERING OUT OF TIME. The refusal of a trial court to 
permit evidence to be offered out of time is not error, when, with 
such additional evidence, if admitted in the first instance, the party 
offering it would not have been entitled to a verdict. Maloy v, The 
Wabash, St. Lowis & Pacific Railway Company, 270. 


. ———- : CONFESSIONS : REVERSIBLE ERROR. The preliminary question 
of the admissibility of a confession of the accused is one for the trial 
court, and unless it is clear that manifest error has been committed 
by such court in admitting the confession, its admissions will not be 
considered reversible error. The State v. Hopkirk, 278. 


CONFESSIONS, WHEN ADMISSIBLE. It is only where a confession is 
extorted through exciting the hopes of the accused by promises or 
practicing on his fears by threats, that it is inadmissible. Jb. 


CONFESSIONS, ADMISSIBILITY OF. Where it is apparent there is no 
connection between the confession and the promise or threat, or 
where the confession was obtained by trick. artifice, or the use of 
intoxicating liquor, it is stjll admissible in evidence. 


— —. A confession made under influence of the promise of some 
collateral boon or benefit is admissible, where no hope or fear is 
induced in respect to the particular criminal charge. Jb. 


: EVIDENCE. The testimony of a witness as to such confession 
is admissible who cannot remember it in detail, but is able to relate 
its important points. Jb, 
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{7, EVIDENCE: IDENTITY OF PERSON OR THING: OPINION OF WITNESS. 
The opinion or belief of witnesses as to the identity of persons or 
things, when such opinion or belief rests on facts within the wit- 
ness own knowledge, is competent evidence, although the witness 
will not testify positively to such identity. Ib. 


" : PATENT: Copy. The validity of a copy of a patent for land 
recorded and read in evidence under Revised Statutes, sections 
3826 and 3827, cannot be impeached by an exemplified copy from 
an imperfect record of the land office at Washington. Campbell v. 
The Laclede Gas Light Company, 352. 


: LETTER OF COMMISSIONER OF LAND OFFICE. A letter from 
the commissioner of the land office at Washington, as to the record 
copy of said patent held inadmissible in evidence. Jb. 


20. °QUO WARRANTO: EVIDENCE. In quo warranto proceedings to forfeit 
the franchises of a private corporation, the court may consider testi- 
mony tending to show that one of the corporators procured the com- 
mencement of the proceedings in bad faith and for his private 
purposes, The State ex rel. Attorney General v. Wood, 378. 


. CRIMINAL LAW: ILLICIT COHABITATION: STATUTE. It need not be 
shown that the acts of the defendants were open and ‘notorious in 
a prosecution under that part of Revised Statutes, section 1541, 
which provides that ‘“‘every man and woman, one or both of whom 
are married, and not to each other, who shall lewdly and lascivi- 
ously abide and cohabit with each other, shall, upon conviction, be 


adjudged guilty of 2 misdemeanor.” The State v. West, 440. 





’ : : . It is sufficient for the state in such case 
to prove that defendants lived together as man and wife and in- 
dulged in sexual intercourse habitually and in conformity to a 
regular custom on their part. Jb. 


TAX BILL: EVIDENCE: STATUTE. A tax bill in proper form and 
which states the facts required by Revised Statutes, section 6387, is 
by the ‘provistons of said section, prima facie evidence that the 
amount claimed in it is just and correct. The State ex rel. Lewellyn, 
Collector, v. Schooley, 447. 


TAX BOOKS : DESTRUCTION OF : EVIDENCE. The destruction or mutila- 
tion of tax books by a mob does not prevent the collector from 
making up and certifying tax bills. The inquiry would be open in 
such cases whether the tax bills stated the facts correctly, and they 
would be tested by the best secondary evidence of the contents of 
the tax books so destroyed or mutilated. Jb. 


’ : PAROL EVIDENCE: INADMISSIBILITY OF. The meaning and 
effect of a contract in writing, logically deduced from the language 
in which it is expressed, by a correct application of the rules of 
construction cannot be varied, controlled or affected by parol testi- 
mony of the intention of the parties. County of Johnson v. Wood, 
489. 


. CONTRACT WITH COUNTY COURT: PAROL EVIDENCE. A contract 
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made with a county court must be proved by the record alone ang 
cannot be varied, contradicted or enlarged in its terms by oral eyj. 
dence-of the intention of the judges. Jb. 


. PRACTICE IN SUPREME COURT: EVIDENCE. Questions arising on the 
admission and exclusion of evidence will not be reviewed in the 
Supreme Court, in the absence of proper objections and exceptions 
made on the trial. DeReamer v. The Pacific Express Company, 
529. 


. SALE OF LAND TO PAY DEBTS: PAROL EVIDENCE. When the record 
of the probate court shows the regular allowance of a demand 
against an estate, and the order of sale, and there is no personal 
property to satisfy the debt, such order of sale, on appeal to the 
circuit court, cannot be defeated by parol evidence affecting the 
propriety of the allowance. Vosler v. Brock, 574. 


. WILL: EVIDENCE: DECLARATIONS OF TESTATOR. Declarations of g 
testator, made before and after the execution of the will, are 
admissible in evidence in a suit to contest its validity when the 
condition of the testator’s mind or the state of his affections is in 
issue. Such declarations are then received as external manifesta- 
tions of his mental condition, and of the state of his affections, and 
not as evidence of the truth of the facts he stated. Rule », 
Maupin, 587. 


. TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 


which the plaintiff claims do not —o it will be presumed that 


it was properly excluded. Smith v. Laumier, 672. 
See St. Louis Gas Ligut Company, 2, 3, 
CRIMINAL Law, 4, 
LIENs, 6. 
PRACTICE IN SUPREME COURT, 11. 


COLOR OF TITLE, 2. 


PRINCIPAL AND SURETY, 3, 


EXECUTION. 


1. CONSTABLE : UNREASONABLE LEVY: REMEDY. An action at law on 
a constable’s bond affords an adequate remedy for seizure of un- 
reasonable excess of property in making a levy. Payne v. O'Shea, 
129. 


EXECUTION : JUSTICE’S COURT: NULLA BONA. The certificate of the 
justice of the peace that there has been a return of nulla bona on 
an execution issued on a judgment rendered by him is only prima 





1 


2. 
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facie evidence to the clerk of the circuit court for the purpose of 
issuing execution out of the latter court, and on motion to quash 
the latter execution it may be shown that the execution in the jus- 
tice’s court was returned before its return day, and this being the 
case the circuit court execution should be quashed. Johnson v. 
Latta, 139. 


—: : RES JUDICATA. When a motion to quash an execu- 
tion is sustained, and such action is not appealed from, the matters 
involved therein become res judicata, and cannot be re-opened by 
suing out another execution. Jb. 


JUSTICES OF PEACE: CHANGE OF VENUE: COSTS. Where a change of 
venue is taken froma justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue, Jb. 


EXEMPTIONS. 
SEE HOMESTEADS AND EXEMPTIONS, 
EXPRESS MESSENGER, 
SEE NEGLIGENCE, 9. 
FEES. 


STATUTE: CLERKS OF COURTS: FEES. Section two of the act of the 
general assembly, approved March, 30, 1874, relating to fees of 
clerks of courts of record, continued in force until superseded on 
the first Monday in January, 1883, by Revised Statutes, section 
5627. The State to the Use of Jackson County v. Hickman, 74. 


COUNTY CLERKS: FEES OF OFFICE. Services rendered by a county 
clerk to school districts, in furnishing names of persons owning 
real and my property, to enable the county clerk to extend on 
the tax books the taxes assessed against such persons by such 
districts. do not belong to the duties of the office of the county 
clerk, and fees received by him therefor are not such as are 
denominated the fees of his office, and are not to be accounted for 
in his settlements with the county court. Ib. 


SETTLEMENTS WITH COUNTY COURT. But where such 
services were rendered by the deputy clerks during office hours 
and the fees therefor were reported by the clerk to the court and 
ordered to be paid into the treasury, which was done, the clerk 
cannot afterwards, in an action on his bond given for a subsequent 
term of office and for failure to pay over fees accruing during said 
subsequent term, claim credit for such fees on the ground that they 
were reported to the court and paid into the treasury by mistake, 
in the absence of evidence on the question of such mistake or error 
in reporting and paying such fees into the treasury. Jb. 
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ORDERS OF COUNTY COURT: JUDGMENTS. The orders of a coun 
court in its settlement with the clerk, and by which the amount of 
fees to be retained by the clerk, and the amount to be paid by him 
into the treasury are determined, partake of the nature of 
judgments. 6, 


COUNTY CLERKS: FEES OF OFFICE. Fees charged by the clerk of g 
county court for taking acknowledgments of deeds, granting certif.. 
cates to pension papers, and certificates of authority of other 
officers to act, affidavits, etc., constitute a part of the fees of his 
office, and as such are to be accounted for by him in settling with 
the county court. Jb. 


FENCES. 
SEE RAILROADS, 13, 16, 21. 


FIREARMS. 


OFFICER CARRYING FIREARMS. The right of an officer, such as a dep. 


ury sheriff, to bear firearms, is limited to carrying them in the 
roper and necessary discharge of his official duties. The State », 
Visdom, 177. 


FRAUD. 


DOWER IN PERSONALTY : FRAUDULENT DISPOSITION OF PERSONALTY 
BY HUSBAND. Although by statute dower is given the wife in the 
personalty of her husband, yet this does not restrain the husband's 
power of disposition of it during his life, provided it be not done in 
expectation of death, with the purpose of defrauding the widow of 
her dower. Straat v. O'Neil, 68. 


: : WIDOW’S REMEDY. In case of such fraudulent dis- 
position the widow cannot assert her claim to the property or 
money disposed of as a charge against the husband’s general es- 
tate. Her relief is in equity by suit, to set aside the fraudulent 
disposition, in so far as it affects her rights, and to charge the 
grantee with a trust in her favor, and to require him to make good 
to her that which she would have received out of the property 
which the husband had transferred, if no such transfer had been 
made. Ib. 





FRAUD: DIRECTORS OF CORPORATION : ISSUING BONDS FALSELY PUR- 
PORTING TO BE FIRST MORTGAGE BONDS. Directors of a corporation 
are liable to one suffering from the deception, where they know- 
ingly issue its bonds falsely purporting to be “first mortgage 
bonds,” and place them in the hands of an agent, and. the latter 
sells them to a purchaser who is ignorant of the fact that they are 
not first mortgage bonds, and is deceived by the indorsement thereon 
to that effect. Clark v. Edgar, 106. 


TITLE TO LAND: FRAUDULENT MISREPRESENTATION. Fraudulent 
misrepresentations in respect to the title to land, will entitle the 
injured party to relief. But the misrepresentation must be as to 
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something material, unknown to the injured party, relied upon by 
him, and such as to induce him to refrain from an examination of 
the records when accessible. Jb. 


REPRESENTATIONS AS TO CREDIT OF ANOTHER. Where written rep- 
resentations as to the credit of another are the substantive induce- 
ments to the action of the party injured, recovery can be had by 
the latter, although he may also have placed some reliance on oral 
assurances. Jb. 


———: PRACTICE. Where, in an action for false representations as 
to the credit of another, although the petition charges both oral 
and written representations to have been made by the defendant, a 
demurrer to the petition should not be sustained if, as in this case, 
it states a good cause of action as to the written assurances. Jb. 


JUDGMENT: FRAUD: EQUITY. A judgment, whether foreign or 
domestic, may be set aside in equity for fraud. Payne v. O'Shea, 
129. 





: : The fraud, however, must be in the pro- 
curement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such defence 
was prevented by the fraud of the other party. Jb. 


VOLUNTARY CONVEYANCE: FRAUD: CREDITORS. A voluntary con- 
veyance is only presumptively fraudulent as to existing creditors. 
Walsh v. Ketchum, 427. 


:———-: BURDEN OF PROOF. The burden of proof is on the 
donee to repel the presumption of a fraudulent intent. 1b. 


. THE PAYMENT by the grantor of his own debt secured by mortgage 
on the property conveyed to his wife, and also the taxes thereon, 
held, in this case, not to create an interest in the husband in the 
property, subject to his debts. Jb. 


h NOTICE: FRAUD. A payment by the maker to the fraudu- 

lent holder of a negotiable note, without notice of the fraud, dis- 
charges the maker from liability thereon to the payee. Alexander 
v. Rollins, 657. 


. ———: NOTICE. A stockholder who sells his stock is not, by reason 
of entries on the books of the corporation which do not evidence 
fraud, affected with notice of a fraudulent conspiracy between the 
directors and the purchaser to wreck the corporation. Alexander 
v. Rollins, 657. 


FRAUDULENT MISREPRESENTATIONS, 


SEE FRavpD, 4, 5, 6. 





IN DEX. 
GRAND JURY. 


SEE INDICTMENT. 


GUARDIAN AND WARD. 


1. GUARDIAN: BOND: SURETIES. H., having been appointed 

and curator of a minor, executed his official bond with one W, ag 
his sole surety thereon ; subsequently, and before any funds of 
ward came into his hands, H., at the request of W., called at the 
office of the probate court and obtained the bond from the judge 
stating at the time that W. wished him to procure other signers ag 
sureties on the bond, which he did and returned it with the nameg 
of the co-defendants of W. subscribed thereto. Held, that the bong 
was valid as to the subsequent signers and that they were liable 
thereon for money due the ward from the estate of H. The State tp 
the use of Hockaday v. Woods, 163. 


GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE De 
FLUENCE: PRESUMPTION. A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian, and the burden of repelling this presumption, and thereby 
maintaining the devise, rests upon those seeking to derive advan- 
tage from it. Bridwell v. Swank, 455. 


: : : . If the fiduciary relation of guardian 
and ward existed at the time of the execution of the gift or devise, 
and the parties were so situated with reference to each other that 
undue influence could have been used, the law presumes that it 
was used, and those seeking to derive advantage from the gift or 
devise, must rebut the presumption by competent and convincing 
proof. Jb. 





BEQUEST BY WARD TO WIFE OF GUARDIAN. A bequest to the wife 
of the guardian is within the operation of the rule imposing upon 
him and his wife the burden of repelling the presumption of 
undue influence, where it appears that the guardian may e 

and derive substantial advantage and benefit from such will of his 


ward’ 
HIGHWAY. 


DAMAGES: ALTERATION OF HIGHWAY: WHEN ACTION WILL LIE. 
Where a highway is altered, obstructed, or altogether vacated, no 
action will lie therefor, except by one who has suffered some special 
or uliar injury not shared in by the community in general. 
Bailey v. Culver, 531. 


DEDICATION: PUBLIC HIGHWAY: PRIVATE RIGHT. Where land is 
dedicated to public use as a highway, such dedication is an exclu 
sion of any subsequently acquired private right or easement in the 


highway, as contradistinguished from the right every citizen has to 
use it for the purpose which caused the dedication. Jb, 
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:———: ———: MERGER. When a dedication of land to 
public use asa highway occurs, such dedication is wholly incon- 
sistent with the continued and contemporaneous existence of a 
private way over it independent of the public right. In such case, 
the private way is swallowed by and merged in the public one. Jb. 


DAMAGES: HIGHWAY: OBSTRUCTIONS. Where obstructions in a 
ublic highway directly affect abutting proprietors, the injury is 
immediate and special and an action will lie therefor. Jb. 


DEFLECTION OF HIGHWAY : SPECIAL INJURY: EQUITY. No relief will 
be granted where it is not made to appear that special injury has 
accrued in consequence of the deflection of a public highway, for in 
such cases equity will not interfere unless some palpable violation 
of a complainant's right be shown, and if such right be apparently 
doubtful, it must first be established at law before equity will ex- 
ercise its extraordinary jurisdiction. Ib. 


: : - To warrant the interference of a court of 
equity, the injury to the well-established right of the complainant 
in consequence of the deflection or change of a public highway must 
amount to irreparable damage—must be incapable of full compen- 
sation in an action at law—must not be trivial nor disproportionate 
to the relief sought, and if the relief prayed for were granted, it 
must not be such as to inflict serious damage upon defendant with- 
out doing plaintiff any practical good, nor operate oppressively or 
contrary to the real justice of the cause. Jb. 





: . In cases of injury arising from a change in 





a public highway, courts of equity will be guided by a wise discre- 
tion in granting or refusing relief, and will make no order which 
savors of oppression, and before acting will reflect whether the ex- 
ercise of their power is an appropriate method of redress under all 
the circumstances of the case. Tb. 


HOMESTEADS AND EXEMPTIONS, 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at- 
tachment is dissolved, but plaintiff obtains judgment against 
defendant upon trial on the merits, and defendant obtains judg- 
ment against the sureties on the attachment bond for its breach, it 
is error to refuse to allow plaintiff’s judgment, which has been 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hail, 210. 


HOMESTEADS : EXCHANGE OF: STATUTE. Under Revised Statutes, 
section 2696, the owner of a homestead, acquired by successive ex- 
changes from a former one, is entitled to the same homestead rights 
in the one so acquired, that he had in the original one. Creath v. 
Dale, 349. 


. The fact that the owner of a farm sells a part of it, does 
not affect his homestead rights in the remainder, where the dwell- 
ing house occupied by himself and family are on the latter. Jb. 
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HOMESTEAD : MINOR: EJECTMENT. A mother of a minor child can 
not, by her conveyance, dispose of their homestead, and if sha 
convey it and dies, ejectment will lie on behalf of the minor to > 
cover its possession. Rogers v. Mayes, 520. ‘ 


HUSBAND AND WIFE. 


HvsBAND AND WIFE: HIS POWER OVER HER LAND, NOT HER SEP4- 
RATE ESTATE. A husband cannot charge, bind or convey land of 
his wife in which she has no separate estate, except by deed duly 
executed and acknowledged in conjunction with her in the manner 
provided by statute. Overruling Kanaga v. R. R., 76 Mo. 207: 
Mueller v. Kaessmann, 318, : 


MARRIED WOMAN, PROMISE OF: SEPARATE ESTATE: SPECIFIC PER- 
FORMANCE. A promise of a married woman can only affect or bind 
her land in which she has a separate estate. And when her title is 
such an one as falls within the provisions of section 3295, Revised 
Statutes, her parol promise, though made in conjunction with her 
husband, constitutes no basis for specific performance. Ib, 


PARTIES: EJECTMENT: HUSBAND AND WIFE: MISJOINDER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made tosuch misjoinder in the 
trial court, and, in any event, this court, as well as the trial court, 
may. under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo, 38, and 
Weil v. Simmons, 66 Mo. 617. Ib. 


PROBATE COURT: JURISDICTION. Where the husband in his life time 
received from the wife money, being the proceeds of the sale of her 
realty, with the understanding that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate gf the husband. And this is true whether 
the demand be regarded asa legal or equitable one. Hammons v, 
Renfrow, 332. 


HUSBAND AND WIFE, CONTRACTS BETWEEN: EQUITY. An agreement 
between a husband and wife, whereby the former receives her 
personal property to hold and manage as her trustee or agent, or for 
her minor children, is binding upon him in equity. Jb. 


WITNESS: WIFE, WHEN COMPETENT IN BEHALF OF HUSBAND. Under 
Revised Statutes, section 4014, a married woman is a competent wit- 
ness in behalf of her husband as to a business transaction in which 
she acted as his agent, Curry v. Stephens, 442. 


SEE LIENS, 6. 
FRAUD, 11. 


GUARDIAN AND WARD, 4. 
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ILLICIT COHABITATION. 
SEE CRIMINAL Law, 7, 8 
INDICTMENT. 


INDICTMENT : CANNOT BE PREFERRED WITHOUT EVIDENCE. A grand 
jury should not prefer an indictment without having any evidence 

efore it as to the guilt of the accused, and if it does so, on proper 
proof to the court of the fact, the indictment will be quashed. The 
State v. Grady, 220, 


Proof of such fact may be made by the testimony of the 
prosecuting attorney, but not by a member of the grand jury. Ib. 


INFORMATION. 


SEE QuO WARRANTO, 1, 


PLEADING, CRIMINAL, 2, 
INJUNCTION. 


INJUNCTION, DISSOLUTION OF. Plaintiff sought by injunction to re- 
strain defendants from selling under a deed of trust given by him on 
his land to secure the payment of four promissory notes. The peti- 
tion in substance alleged the insolvency of defendants ; that the first 
two notes had been paid and plaintiffs had issued to defendants a 
warehouse receipt, which the latter agreed, if not returned within 
two months from its date, should be applied to the payment of the 
third note then past due, the remainder thereof, if any, to be applied 
on the other note; that said receipt was not returned within the 
two months, the defendants having negotiated and transferred it 
beyond their control. Held, that the preliminary injunction was 
rightly dissolved and the bill properly dismissed, the evidence fail- 
ing to establish the agreement and other facts alleged in the petition 
as grounds for the relief sought. Fitch v. Buckingham, 192. 


INJUNCTION: TAXES. Injunction is an appropriate remedy to pre- 
vent the enforcement of the collection of taxes against property not 
the subject of taxation. Valle v. Ziegler, 214. 


SEE JUDGMENTS, 7. 


INSTRUCTIONS. 


———! DEFENDANT TESTIFYING: INSTRUCTION. An instruction is 
roper which tells the jury that in determining what weight should 

be given the defendant's testimony, they should consider the fact 

that he is the party accused and on trial. The State v, Cook, 40, 


VoL. 85—46 
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: INSTRUCTION. An instruction, that if defendant killed de. 
ceased by “choking or strangling” her, and by “suffocating anq 
drowning her in the well” he is guilty, is not contradictory, The 
State v. Leabo, 168. 


MURDER: INSTRUCTIONS. A series of instructions given on the tri 
which was for murder in the first degree, examined and approved, 
The State v. Wisdom, 177. 


InstRUCTIONS. A judgment will not be reversed for the giving of 
an i. instruction if it is clear that the jury were not thereby 
misled. Jilley v. McHenry, 277. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS. An instruction, gl. 
though open to objection, will not cause a reversal of the cause 
where it appears that no material error resulted from its having 
been given. Bridwell v. Swank, 455. 


INSURANCE COMPANIES, 
SEE COPORATIONS. 
INTEREST. 


COMPOUND INTEREST: CONTRACT. To warrant a charge of com- 
pound interest a contract to that effect, either express or implied 
must be shown. The St. Louis Gas Light Company v. The City of 
St. Louis, 202. 





: . An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract for 
compound interest on the interest included in the balance. Jb, 


SEE PRomissorRY NOTES. 


Str. Louis Gas LIGHT CoMPANY, 4. 


JUDGMENTS. 


ORDERS OF COUNTY COURT: JUDGMENTS. The orders of a county 
court in its settlement with the clerk, and by which the amount of 
fees to be retained by the clerk and the amount to be paid by him 
into the treasury are determined, partake of the nature of judg- 
ments. The State to use of Jackson Co. v. Hickman, 74. 


JUDGMENT: FRAUD: EQUITY. A judgment, whether foreign or 
domestic, may be set asidein equity forfraud. Payne v. O'Shea, 129, 





: $ . The fraud, however, must be in the pro- 
curement of the judgment and not merely fraud in the cause of 
action on which the judgment was founded and which could have 
been interposed as a defence, unless its interposition as such de- 
fence was prevented by the fraud of the other party. Jb. 
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ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed 
with negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Jb. ; 


ATTACHMENT: JUDGMENT IN: LIABILITY ON. The doctrine that a 
judgment in an attachment proceeding creates no personal liability 
against the defendant, at least outside of the state where rendered, 
applies only where the proceeding is strictly in rem, and not where 
there was on service of process on defendant or appearance 
by him. JO. 


: GENERAL JUDGMENT, WHEN. A judgment in an attachment 
proceeding against a defendant who has personally appeared to the 
action, should be a es one and not a special one against the 
property attached. Jb 


A DEMURRER in this cause to the petition, in which it was sought to 
enjoin the enforcement of a judgment, held properly sustained and 
the petition rightly dismissed. Jb. 


THE JUDGMENT in this case held valid against the objection that the 
record failed to show it was rendered at a term of court authorized 
by law. The State v. Wisdom, 177. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. When an at- 
tachment is dissolved, but plaintiff obtains judgment against de- 
fendant upon trial on the merits, and defendant obtains judgment 


against the sureties on the attachment bond for its breach, it is 
error to refuse to allow plaintiff’s judgment, which has been as- 
signed to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Jolson v. Hall, 210. 


. INSTRUCTIONS. A judgment will not be reversed for the giving of 
improper instruction if it is clear that the jury were not thereby 
misled. Filley v. McHenry, 277. 


ATTACHMENT: JUDGMENT: AFFIDAVIT. Where in ejectment a party 
offers in evidence as a link in his chain of title, a judgment of a 
court of competent jurisdiction rendered in a suit commenced by 
attachment, such judgment is not assailable, on the ground that 
there was no affidavit for the attachment. Sloan v. Mitchell, 546. 


SUIT PREMATURELY BROUGHT, JUDGMENT IN NOT ABAR. Wherea 
suit is prematurely brought a judgment therein is no bar toa 
second suit after the cause of action matures, Di/linger v. Kelley, 
561. 


JUDGMENT, FOR WHOM RENDERED: HOLDER OF TAX DEED. The court 
cannot render a money judgment for a plaintiff who claims as 
the holder of a tax deed which has been excluded from evidence, 
and as to which there is no other evidence. Smith v. Laumier, 672, 


EQUITY : VACATING JUDGMENT-AT-LAW : ATTORNEY. Ketchum v. Har- 
lowe, 225. 
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JURISDICTION. 


CONSTITUTION : JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring, jurisdiction upon 
justices of the peace in actions against railroads for the killing of 
stock without regard to the value of the animal killed, or the amount 
claimed, is constitutional. Steele v. The Missouri Pacific Railwa 

Company, 57. y 


: JURISDICTION. Where the charter of the city of St. Louis 
gave the land commissioner power to condemn private property for 
public use when no agreement could be made with the owner as to 
the compensation to be made, it should appear there was an effort 
and failure to make such agreement, otherwise there was no juris- 
diction to proceed with the condemnation, Moses v. The St. Tob 
Sectional Dock Company, 242. 


PROBATE COURT: JURISDICTION. Where the husband in his lifetime 
received from the wife money, being the proceeds of the sale of her 
realty, withthe understaniing that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate of the husband. And this is true whether 
the demand be regarded as a legal or equitable one. Hammons v, 


Renfrow, 332. 


JURISDICTION: MINORS: PROCESS. Where the statutory require- 
ment of service of process on minor defendants in a cause is not 
rendered against them is voi 
Company, 352. 


complied with, the court ——s no jurisdiction, and a judgment 


Campbell v. The Laclede Gas Light 


JURORS. 


—: JURORS, COMPETENCY OF. The court did not err in refusing to 
defendant a special venire, because the regular jurors had heard the 
evidence on the application for the change of venue, nor did the 
court err because it refused for the same reason to exclude such 
jurors from the panel from which the challenges were made. The 
State v. Wisdom, 177. 


CRIMINAL PRACTICE: JURORS, COMPETENCY OF. An opinion formed 
from minor talk in the neighborhood of the crime and from news- 
paper reports does not render one incompetent to be accepted on 
the panel of jurors from which the defendant is to make his chal- 
lenges in a criminal case. The State v. Hopkirk, 278. 


: : EXCEPTIONS. A defendant must save his exceptions 

to the action of the trial court in accepting a person on the panel of 

jurors, from which he is to make his challenges, or he will not be 
eard to complain on appeal. Jb. 





JUSTICES’ COURTS. 


EXECUTION: JUSTICES’ COURT: NULLA BONA The certificate of the 
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justice of the peace that there has been a return of nulla bona 
on an execution issued on a judgment rendered by him is only 
prima facie evidence to the clerk of the circuit court for the pur- 
pose of issuing execution out of the latter court, and on motion to 
quash the latter execution it may be shown that the execution in 
the justice’s court was returned before its return day. and this 
being the case the circuit court execution should be quashed. John- 
son v. Latta, 139. 


JUSTICES OF PEACE: CHANGE OF VENUE: Costs. Where a change of 
venue is taken from a justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Ib. 


: VACANCY IN OFFICE, Where a vacancy occurs in the office 
of justice of the peace, the county court, or, in the city of St. Louis, 
the mayor, is authorized (R. S., sec. 2809 and 2805) to fillthe vacancy 
by appointment, but the term of such appointment extends only until 
the next general election, and is not for the residue of the original 
term of the office. The State ex rel. Harvey v. Manning, 661. 


SEE JURISDICTION, 
JUSTICES OF THE PEACE, 
SEE JUSTICES’ COURTS, 
KANSAS CITY, 


KANSAS CITY : CHARTER : PROCEEDING TO CONDEMN PROPERTY FOR STREET 
PURPOSES: APPEAL: NEW TRIAL. Where, under the charter of 
Kansas City in a proceeding to condemn property for street pur- 
poses,/the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as toall the defendants 
and not merely as to those who appealed. The State ex rel. Holden 
v. Gill, 248. 


SEE MUNICIPAL CORPORATIONS, 13. 
LAND AND LAND TITLES. 


1. LAND: EQUITABLE TITLE. Where one located certain government 
land and received a certificate of entry and went into possession, he 
will be held to have the equitable title, although in his original ap- 
plication the land was misdescribed. Affirming Sensenderfer v. 
Kemp, 83 Mo. 581. Swisher v. Sensenderfer, 104. 


2. EQUITABLE TITLE: NOTICE. Such equitable title will prevail over the 
legal title where the holder of the latter had knowledge of the ex- 
istence of the former, or had such means of knowledge as to put 
him oninquiry. Jb. 
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TITLE TO LAND : FRAUDULENT MISREPRESENTATION. Fraudulent mis. 
representations in respect to the title to land will entitle the injured 
party to relief. But the misrepresentation must be as to somethin 
material, unknown to the injured party, relied upon by him, an 
such as to induce him to refrain from an examination of the records 
when accessible. Clark v. Edgar, 106. 


‘VENDOR'S LIEN: SALE,OF LAND, A vendor of land is entitled to en. 
force a lien against it for the amount of a judgment recovered 
against him by a lessee on a contract of lease, it appearing that the 
vendee, as a part consideration for the land, had stipulated in the 
deed to indemnify the vendor against all claims arising out of the 
lease, and had failed todoso. Williams v. Crow, 298. 


HUSBAND AND WIFE: PAROL EVIDENCE. Nor is the vendor 
in such case precluded from enforcing his lien because the convey- 
ance was made at the request of a husband to his wife, the evidence 
establishing the fact that the husband had contracted for the land 
and paid for it; and parol evidence is competent to show that the 
purchase and deed were so made. ; 


LAND TITLES: STATUTE: CONSTRUCTION. Revised Statutes, 1879 
section 2305, being a continuation of the act of the general assembly 
approved February 2, 1847, and having for its object the quieting of 
vexatious land litigation, must be so construed as not to defeat a 
title regular in every particular, acquired in good faith and fora 
valuable consideration, prior to the passage of said act. Campbell 
v. The Laclede Gas Light Company, 352. 


EQUITIES: NOTICE. One, with notice, can acquire a good title by or 
nee person, without notice, of equities or former convey- 
ances. . 


UIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 

eed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. Ib. 


CO-TENANTS: OUTSTANDING TITLE. While the relation of tenant in 
common exists, a purchase by one tenant of an outstanding title 
will enure to the benefit of all. Jb. 


. ACCRETION: LIMITATION. A riparian proprietor is entitled to the 
accretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
The accretions, in becoming a part of the land to which they are 
joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 
ep wd barred, by the statute of limitations as tothe bank, he will 

e barred as to the accretions in like manner, although they may 
have been deposited but a year oraday. Jb. 


LAND TITLE: STATUTE OF LIMITATIONS. The statute of limitations 
does not begin to run as to government land until the legal title has 
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assed from the United States. Chouteau v. Gibson, 50 Mo. 85; 
Widdicombe v. Childers, 382. 


12. EQUITABLE~ TITLE: EQUITABLE DEFENCE: AFFIRMATIVE RELIEF. 


Where one intended to and did locate certain government land, and 
its entry and sale by its proper description was entered by the reg- 
ister on the books of the local land office, he will be held to have 
the equitable title, although in his application for the land it was 
by mistake misdescribed, and in an action of ejectment against 
those claiming under such equitable owner, by one who had there- 
after obtained a patent for the land, affirmative equitable relief 
will be granted the defendants, and the holder of the patent will be 
compelled to convey the legal title to them by deeds of general 
warranty. Ib. 


. EQUITY: NOTICE. One taking such legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and wiil be deemed 
in equity to hold such legal title in trust for the equitable owner, Ib, 


LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 

carries the legal title and if the beneficiary and trustee are not 

made parties to the suit, the purchaser acquires such legal title sub- 

ject to the right of the beneficiary in the deed of trust to redeem, 
yers v. Bassett, 479. 


. PLEADING : USER OF LAND. In an action to recover the value of the 
use of plaintiff ’s land, the petition is sufficient, although it alleges 


that the use was permitted, but does not aver that the right to com- 
pensation for such use was reserved nor when the occupation and 
user began. Allen v. The Wabash, St. Louis & Pacific Ry. Co., 646. 


LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS. One can re- 
cover in an action at law for the use and appropriation by a railroad 
of hisland. He is not bound to resort to mandamus to compel the 
railroad to have the land condemned for its right of way. 1. 


LANDLORD AND TENANT. 


LANDLORD AND TENANT: DISPUTING TITLE. A tenant cannot dis- 
pute his landlord’s title after having accepted possession under him, 
unless he was induced to take the lease through mistake, fraud or 
false representation. Loring v. Harmon, 123. 


: TITLE: EJECTMENT. A plaintiff need not prove his title to 
recover in ejectment when the defendant is estopped to deny it by 
reason of being his tenant. Proof of the existence of the tenancy is 
sufficient. Jb, 


LIENS. 


NOTICE : LIEN: BOND OF COUNTY COLLECTOR. The filing of the col- 
lector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
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those he owned when the bond was filed of record. W.&., p. 1178 
sec. 96. Wimpey v. Evans, 144. . 


LIEN FOR MATERIALS : NOTICE: VARIANCE. A variance between the 
lien claimed for materials furnished, and the notice to the owner of 
the property as to the description of the latter, if immaterial and 
not misleading, will be disregarded. Henry v. Plitt, 237. 


: ACCOUNT. The account of the materials furnished is not 
objectionable because figures and not words are used to indicate the 
thing as well as the amount furnished, such account conforming 
with the usage prevailing with merchants in the lumber business 
as in many other departments of trade, to dispense with words when 
the figures indicate the meaning supplied by words. Jb, 


: FENCES AND WALKS. Our statute gives a lien for fences and 
walks on the premises, when they have been constructed as appur- 
tenant to the buildings, and at the same time. Jb, 


VENDOR'S LIEN: SALE OF LAND. A vendor of land is entitled toen. . 
force a lien against it for the amount of a judgment recovered 
against him by a lessee on a contract of lease, it appearing that the 
vendee, as a part consideration for the land. had stipulated in the 
deed to indemnify the vendor against all claims arising out of the 
lease, and had failed todo so. Williams v. Crow, 298. 


: HUSBAND AND WIFE: PAROL EVIDENCE. Nor is the vendor in 
such case precluded from enforcing his lien because the conveyance 
was made at the request of a husband to his wife, the evidence es- 
tablishing the fact that the husband had contracted for the land and 
paid for it; and parol evidence is competent to show that the pur- 
chase and deed were so made. Jb. 


TAX LIEN, SUPERIORITY OF. A lien on land for taxes, although 
junior to one created by deed of trust executed by the owner, is the 
superior lien. Gitchell v. Kreidler, 472. 


MECHANIC’S LIEN: STATUTE. Under Revised Statutes, section 3172, a 
mechanic is entitled to his lien for work upon a building by virtue 
of a contract with the owner or proprietor of the property, or his 
agent, trustee, contractor, or sub-contractor, and a lien proceeding 
and judgment thereunder is not binding on one not a party thereto, 
where it appears that the work for which the judgment was ob- 
tained was not done under a contract with the proper persons, as re- 
— by the statute. Horton v. The St. L., K. C. & N. Ry. Co., 
yy) 


See Eguiry, 7. 
TAXATION, 12, 


LIMITATIONS. 


EJECTMENT: STATUTE OF LIMITATIONS. The action of ejectment 
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constitutes an exception to the rule requiring the statute of limita- 
tions to be specially pleaded. Campbell v. The Laclede Gas Light 
Company, 352. 


ACCRETION: LIMITATION. A riparian proprietor is entitled to the 
accretions made to his land by the river, and the statute of limita- 
tions in its application to such accretions relates back to the time it 
began to run in favor of the riparian owner as to the main bank. 
‘he accretions, in becoming a part of the land to which they are 
‘joined, take the title and condition of that land just as it exists at 
the time of their formation. If the riparian owner is barred, or 
npeond barred, by the statute of limitations as to the bank, he will 

barred as to the accretions in like manner, although they may 
have been deposited but a year oraday. Jb. 


STATUTE OF LIMITATIONS : EXEMPTION: BURDEN OF PROOF. The 
burden of showing exemption from the operation of the statute of 
limitations is on the party claiming the exemption. Jb. 


THE EVIDENCE in this case as to the bar of the statute of limitations 
and the exemptions claimed therefrom by reason of disabilities ex- 
amined and the law applicable thereto stated. Jb. 


STATUTE OF LIMITATIONS: DISABILITIES. The disability of marriage 
cannot be added to that of minority to extend the operation of the 
statute of limitations. Jb. 


LAND TITLE : STATUTE OF LIMITATIONS. The statute of limitations does 

not begin to run as to government land until the legal title has 
assed from the United States. Chouteau v. Gibson, 50 Mo. 85; 
Viddicombe v. Childers, 382. 


PROBATE COURT: LIMITATIONS. Ina poe by acreditor against 


an estate to subject its lands to the payment of an allowance in 
his favor, the fact that such allowance was made by the court re- 
buts any presumption arising from the evidence that the demand 
was not presented within the statutory time. Voslerv. Brock, 574. 


MANDAMUS. 


LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS, One can recover 
in an action at law for the use and appropriation by a railroad of 
his land. He is not bound toresort to mandamus to compel the 
railroad to have the land condemned for its right of way. Allen v. 
The Wabash, St. Louis & Pacific Ry. Co., 626. 


SEE SCHOOLS, 2, 3, 
MANUFACTURING COMPANIES, 


SEE CoRPORATIONS, 3.: 
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MARRIED WOMEN. 


MARRIED WOMEN : CONTRACT: SEPARATE ESTATE. A married woman 
must be regarded as charging her separate estate in the act of con- 
tracting an obligation, unless a contrary intention is evidenced by 
her contemporaneous writing. Seifert v. Jones, 591. 





: SEPARATE ESTATE: CHARGING OTHER PROPERTY. But if she 
in writing makes an express charge of the obligation upon other 
property. such act rebuts the implication, which would otherwise 
arise, of a charge on her separate estate. Ib. 


MASTER AND SERVANT. 


CITY: STREET IMPROVEMENT: BLASTING: RESPONDEAT SUPERIOR. A 


city is not liable for injuries received by one resulting from blasting 
of rock done by a contractor in necessary performance of his con- 
tract for the improvement of a street, and this is true, notwithsand- 
the city had reserved the right to annul the contract or suspend 
work under it, whenever, in the judgment of the city engineer, there 
was good reason for doing so, and, although the contract also made 
it obligatory upon the contractor to discharge any workmen, en- 


‘gaged upon the work, who should disobey any direction of the 


city engineer as to the workmanship, or material used, or expended 
upon the work. Blumb v. The City of Kansas, 112, 


MECHANICS’ LIEN, 


SEE LIENS. 


MERGER, 
















1, 


2. 


8. 














: : : MERGER. When a dedication of land to public 
use as a highway occurs, such dedication is wholly inconsistent with 
the continued and contemporaneous existence of a private way over 
it independent of the public right. In such case, the private way 
is swallowed by and merged in the public one. Bailey v. Culver, 
531, 


MINORS, 


JURISDICTION: MINORS: PROCESS. Where the statutory requirement 
of service of process on minor defendants in a cause is not complied 
with, the court acquires no jurisdiction, and a judgment rendered 
against them is void. Campbell v. The Laclede Gas Light Com- 
pany, 352. 


MINORS: ESTOPPEL. Minors are not subject to the binding effect of 
an estoppel. Jb. 


HOMESTEAD : MINOR: EJECTMENT. A mother of a minor child can- 

not by her conveyance dispose of their homestead, and if she con- 

vey it and dies, ejectment will lie on behalf of the minor to recover 

its possession. Rogers v. Mayes. 520. 
, 
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CONSTITUTION : ACT DECLARING A MINOR OF FULL AGE. The consti- 
tutionality of a —_ act of the general assembly passed, while 


the constitution of 1820 was in force, declaring a minor to be of full 
age for the purpose of contracting and being contracted with, 
having been affirmed by repeated decisions of the Supreme Court, 
is no longer an open question in this state. Dickens v. Carr, 658. 


——. While such legislation was valid under the constitution of 
1820, it is prohibited by the present one. Jb, 


SEE EQuvIrty, 7. 
MISJOINDER OF PARTIES. 
SEE PRACTICE, CIVIL, 7. 


MISTAKE. 


ACCIDENT: MISTAKE: JUDGMENT. Accident or mistake, unmixed with 


2. 





negligence, may, in a proper case, afford ground in equity for 
vacating a judgment. Payne v. O’Shea, 129. 


MORTGAGES AND DEEDS OF TRUST. 


DEED OF TRUST: ASSIGNEE OF NOTE. An assignment of a note 
secured by a deed of trust carries the security with it and the 
assignee stands in the place of the payee. The Boatmen’s Savings 
Bank v. Grewe, 477. 


SATISFACTION OF. Neither the trustee nor assignor can 
alone enter satisfaction of the mortgage debt. Jb. 





: ASSIGNEE: TAX SUITS. The assignee is generally a neces- 
sary party to all proceedings affecting his security in order to be 
bound thereby, and actions to enforce a lien against the land con- 
veyed by the deed of trust, are no exception to the rule. Jb, 





LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 
carries the legal title and if the beneficiary and trustee are not 
made parties to the suit, the purchaser acquires such legal title sub- 
ject to the right of the beneficiary in the deed of trust to redeem. 
Myers v. Bassett, 479. 


MORTGAGE WITH POWER OE,SALE: ASSIGNEE. A mortgage with 
power of sale in the mortgagee, and, in certain contingencies, in the 
sheriff of the county, does not by assignment vest such power of 
sale in the assignee. Dolbear v. Norduft 619. 


: : EQUITY OF REDEMPTION. A purchaser, at such fore- 
closure by the assignee, with notice that the mortgage was unsatis- 
fied acquires only the equity of redemption, 1b. 
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MUNICIPAL CORPORATIONS, 


MUNICIPAL CORPORATION: ORDINANCE: STATUTE. A _ town incor. 
porated by a county court under General Statutes. 1865, chapter 41, 
page 239, has authority by virtue of section 7, of said chapter, to 
enact an ordinance prohibiting persons without license from it from 
keeping dramshops, tippling houses, and saloons, and from retailing 
beer within its limits, or within one-half mile therefrom. The In 
habitants of Fredericktown v. Fox, 59. 


INCORPORATION, HOW QUESTIONED. It is not competent for the de. 
fendant, in a suit by such town to enforce the collection of a fine 
for the violation of its ordinance, to disprove the fact of its incorpo- 
ration. Such question can only be raised by the state by quo war. 
ranto or other direct proceeding. Ib. 


CITY: STREET IMPROVEMENT: BLASTING: RESPONDEAT SUPERIOR, 
A city is not liable for injuries received by one resulting from blast- 
ing of rock done by a contractor in the necessary performance of his 
contract for the improvement of a street, and this is true, notwith- 
standing the city had reserved the right to annul the contract or 
suspend work under it, whenever, in the judgment of the city en- 
gineer, there was good reason for doing so, and, although the con- 
tract also made it obligatory upon the contractor to discharge any 
workmen, engaged upon the work, who should disobey any direc- 
tion of the city engineer as to the workmanship, or material used, 
or expended upon the work. Blumb v. The City of Kansas, 112, 


TOWN: SPEED OF TRAINS. A town having the power to pass 

‘* by-laws and ordinances for the regulation and police of such 

town,” has authority to regulate the speed of valteend trains so as to 
rotect life and property. Robertson v. The Wabash, St. Louis & 
-acific Railway Company, 119. 


MUNICIPAL CORPORATION, BOOKS OF: EVIDENCE. The books of ac- 
count of a municipal corporation kept by the proper officer are 
prima facie evidence of the facts therein stated and are competent 
to charge the city. The St. Louis Gas Light Co. v. T he City of St. 
Louis, 202. 


St. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. A city 
ordinance of St. Louis required that in certain cases relating to 
carrying of concealed weapons, the trial of the offender before the 
lice justice should be had on the report of the chief of police. 
eld, that a proceeding founded on said ordinance was not void, 
because the report was not signed in person by the chief of police, 
his name having been affixed to it by a subordinate officer in charge 
of the office where sich reports were usually prepared. Ex parte 
Hollwedell, 74 Mo. 395, affirmed, City of St. Louis v. Vert, 204. 





: . The trial can be had on such report, although it 
did not ask judgment for any sum, the maximum and minimum 
penalties being fixed by the ordinance. Ib. 


AMENDMENT. The report was subject to amendment by the city. 
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CITY ORDINANCE: ACTION ON. The action by a city for a penalty 
for violation of an ordinance is civil and not criminal in its na- 


ture. Jb. 


VALIDITY OF. The city had the power to enact the ordi- 
nance in question, it not being in conflict with the state constitution 
or statutes. Jb, 


MUNICIPAL CORPORATION, LIABILITY OF. A municipal corporation 
is not liable to one suffering injury in consequence of the non- 
exercise or defective exercise of its public or legislative powers, and 
in the attempted passage of an ordinance it isengaged in the exer- 
cise of legislative powers. Keating v, The City of Kansas, 415. 


ORDINANCE: CONTRACT. One contracting with a city 
through its officers, is bound to take notice at his peril of their 
powers, and, also, of the legality of its ordinances, Jb. 


CITY CHARTER: CONTRACT. The charter of Kansas City provided 
that work done in street grading should be directed by ordinance, 
such ordinance to specify how payment for it should be made and 
in case it was to be made in special tax-bills, the city should in no’ 
event be liable on account of the work, and the contract for the 
work which provided for its payment by special tax-bills also con- 
tained the foregoing provision. Held, there could be no recovery 
against the city in any form of action for work done under such con- 
tract, and this isso, though, by reason of the defective passage of its 
ordinance by the city, the contractor failed to recover on the special 
tax-bills. Jb. 


. MUNICIPAL CORPORATION : STREETS: NEGLIGENCE. Where a muni- 
cipal corporation by its ordinance orders a street to be opened 
and undertakes to grade and keep it in reasonable repair for public 
use, it must fulfill such undertaking or be responsible to a traveler 
suffering injury from its neglect to doso. Tritz v. The City of 
Kansas, 632. 


: : . Where the city assumes such duty it cannot 
be heard to say that it failed to perform it because the time of its 
agents on whom it had devolved the work was so occupied with 
other duties as to prevent them from giving their attention to the 
street in question. Ib. 





CITY: ACCEPTANCE OF CHARTER: DUTY TO PUBLIC. Where a city 
accepts a charter and elects to carry its powers into operation, it 
must be held to that degree of reasonable diligence which is due to 
the public. If it refuses to carry its granted powers into effect it 
cannot be compelled todoso. Jb. 


: SIDEWALKS. A city is bound to keep only so much of its 
sidewalk in good condition and repair as is necessary to render it 
reasonably safe for travel. Jb. 


City ORDIDANCE: CLASSIFICATION OF BOATS FOR WHARFAGE TAX. The 
City of St. Louis v. The St. L. & N. 9. Trans. Co., 156. 


SEE ESTOPPEL, 3. 
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MURDER, 









MURDER IN PERPETRATION OF A FELONY: STATUTE. Under Revised 
Statutes, section, 1232, killing one while the slayer is engaged in the 
rpetration of a felony, is murder in the first degree. State y 
rnest, 70 Mo. 52v, and State v. Hopper, 71 Mo. 425, disapproved, 

The State v, Hopkirk, 278. 








SEE PRACTICE CRIMINAL, 6, 







INSTRUCTIONS, 3, 


NEGLIGENCE. 





1, RAILROAD: KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow 
it is competent for the plaintiff to _ that the train was running 
in excess of the speed permitted by an ordinance of the town in 
which the killing occurred. Robertson v. The Wabash. St. L. & 


Pac. Ry. Co., 119. 










9. NEGLIGENCE: ORDINANCE: EVIDENCE. Thecause of action not being 
founded on the ordinance, it is not necessary to plead it, but if the 
defendant was running its train in violation of it, such fact is com- 

petent to support the charge of negligence. Jb. 














8. RAILROAD: CONTRIBUTORY NEGLIGENCE. Plaintiff’s husband was 
killed in the forenoon of the day, on defendant's railway, which 
ran through the farm of the deceased. He was sixty years of age, 
decrepit, hard of hearing and of defective sight, and was seen just 
before the accident, walking at a moderate gait along the railroad 
and onto a trestie, where he was killed by a coming train. Held, 
that under the facts and circumstances in evidence he was guilty of 
such contributory negligence as to preclude recovery. Maloy v. 

The Wabash, St. Louis & Pacific Railway Company, 270. 















. Train men have a right to suppose that adults walk- 
ing on the track can hear the approaching train and will get out of 
the way. Jb. 














NEGLIGENCE. Under said section 809 there can be no re- 
covery for injuries to stock resulting from the negligent manage- 
ment of trains. Rhea v. The St. Louis & San Francisco Railway 
Company, 345. 














€. NEGLIGENCE: DEFECTIVE APPLIANCE: AGENCY. In an action against 
one for an injury resulting from his negligence in furnishing plain- 
tiff, a workman, with a defective chain, the fact that defendant was 
an agent of a third person is no defence, if the plaintiff was not aware 
of the existence of such agency until after his cause of action ac- 
crued. Malone v. Morton, 436. 







%. CONTRIBUTORY NEGLIGENCE. The plaintiff was not guilty of con- 
tributory negligence in using the chain, he having a right, under 
the circumstances of this case, to rely on the assurances made to him 

by defendant that it was safe. Jb, 
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NEGLIGENCE: RAILROAD: CROSSING. Where, by means of an in- 
ducement or invitation, expressed or implied, held out tothe public 
by it, a railroad leads the public to use a crossing or way over its 
track in passing to and from its depot grounds, it is bound to keep 
such crossing or way reasonably safe for travel. Moore v. The 
Wabash, St. Louis & Pacific Ry. Co., 481. 


EXPRESS MESSENGER: DEGREE OF CARE. An express messenger is 
bound to use the utmost care and diligence in protecting goods en- 
trusted to him, but is not an insurer of their safety. DeReamer v. 
The Pacific Express Company, 529. 


MUNICIPAL CORPORATION: STREETS: NEGLIGENCE. Where a mu- 
nicipal corporation by its ordinance orders a street to be opened and 
undertakes to grade and —_> in reasonable repair for public use, 
it must fulfill such undertaking or be responsible to a traveler suf- 
fering injury from its neglect to do so, Tritz v. The City of Kansas, 
682, 





: : Where the city assumes such duty it cannot 
be heard to say that it failed to perform it because the time of its 
agents on whom it had devolved the work was so occupied with 
other duties as to prevent them from giving their attention to the 
street in question. Jb, 


. CITY : ACCEPTANCE OF CHARTER: DUTY TO PUBLIC. Where a city 
accepts a charter and elects to carry its powers into operation, it 
must be held to that degree of reasonable diligence which is due to 
the public. If it refuses to carry its granted powers into effect it 
cannot be compelled to do so. Jb. 


' —: SIDEWALKS. A city is bound to keep only so much of its 
sidewalk in good condition and repair as is necessary to render it 
reasonably safe for travel. Ib. 


. ACTION FOR DEATH OF A PERSON: STATUTES: EXTRA-TERRITORIAL 
EFFECT: COMITY. The right of action for the death of a person 
caused by the wrongful act, neglect or omission of another is 
purely statutory, and statutes giving such right of action have no 
extra-territorial effect. If such statutes are to be administered 
outside of the jurisdiction where enacted it must be done on 
principles of comity. Vawter v. The Missouri Pacific Ry. Co., 679 


Sze RAILROADS, 6. 


MASTER AND SERVANT, 1. 


NEGOTIABLE INSTRUMENTS, 


NEGOTIABLE INSTRUMENTS: INSURANCE COMPANIES, POWERS OF. In- 
surance companies have in the general conduct of their business 
the power to take, hold, and negotiate negotiable paper. Alexander 
v. Rollins, 657. 


. Stock notes of a mutual insurance company which are 
negotiable in form are negotiable in fact. Jb. 
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: NOTICE: FRAUD. A payment by the maker to the fraudy. 
lent holder of a negotiable note, without notice of the fraud, dis. 
charges the maker from liability thereon to the payee. Ib, 


CORPORATIONS : STOCKHOLDERS: NEGOTIABLE INSTRUMENTS. A stock. 
holder who sells his stock to one, who offers him in part payment 
the negotiable securities given by him to the corporation for the 
stock, is not bound to inquire as to how these securities were ob. 
tained. Ib. 


NEW TRIAL, 


KANSAS CITY: CHARTER: PROCEEDING TO CONDEMN PROPERTY FOR 
STREET PURPOSES : APPEAL: NEW TRIAL. Where, under the charter 
of Kansas City in a proceeding to condemn property for street pur- 
poses, the cause is tried on appeal from the mayor to the circuit 
court, and an assessment of benefits and damages adjudged as to 
several defendants and the judgment of the latter court is, on ap- 
peal to the Supreme Court by two defendants, reversed, and a new 
trial awarded, such re-trial must be de novo as to all the defendants 
and not merely as to those who appealed. The State ex rel. Holden 


v. Gill, 248. 


NEW TRIAL: COURT GRANTING OF ITS OWN MOTION. A trial court 
under our code practice, cannot of its own motion grant a new 
trial, except where the triers of fact have erred in a matter of law 
or have been guilty of misbehavior. R. S. sec. 3705. The State ex 
rel. Brainerd v, Adams, 810. 


NOTICE. 


Notice. One who takes a note, secured by deed of trust, from the 
grantee, with notice that there had been no legal delivery of the 
deed to such grantee, isin no better position than the latter. Ham- 
merslough v. Cheatham, 13. 


NoTIcE: LIEN: BOND OF COUNTY COLLECTOR. The filing of the 
collector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands. Such 
lien extends as well to lands subsequently acquired by him as to 
those he owned when the bond was filed of record. Ww. S., p. 1178, 
sec. 96. Wimpey v. Eyans, 144, * 


LIEN FOR MATERIALS: NOTICE: VARIANCE. A variance between the 
lien claimed for materials furnished, and the notice to the owner 
of the property as to the description of the latter, if immaterial 
and not misleading, will be disregarded. Henry v. Plitt, 237. 


EQUITIES: NOTICE. One, withnotice, can acquire a good title by 
or through a person, without notice, of equities or former convey- 
ances. Campbell v. The Laclede Gas Light Company, 352. 


QUIT-CLAIM DEED: EQUITIES: NOTICE. A grantee in a quit-claim 
deed takes with notice of pre-existing equities. An exception to 
this rule exists where the equities are those to which the registry 
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acts apply, but to fall within this exception the deed must be one 
for value paid and parted with. Jb. 


EQUITY: NOTICE. One taking the legal title with knowledge of 
facts and circumstances sufficient to put him on inquiry as to the 
equitable title, takes with notice of the latter, and will be deemed 
in equity to hold such legal title in trust for the equitable owner. 
Widdicombe v. Childers, 382. 


Notice. One who has notice of such facts as put him upon inquiry 
is bound by every fact which an inquiry would have disclosed. 
Eyerman v. The Second National Bank of St. Louis, 408. 


: PRACTICE. The question of notice is one for the jury. Jb, 


: NOTICE: FRAUD. A payment by the maker to the fraudu- 
lent holder of a negotiable note, without notice of the fraud, dis- 
charges the maker from liability thereon to the payee. Alexander 
v. Rollins, 657. 


: NOTICE, A stockholder who sells his stock is not, by rea- 
son of entries on the books of the corporation which do not 
evidence fraud, affected with notice of a fraudulent conspiracy be- 
tween the directors and the purchaser to wreck the corporation, 


SEE LAND AND LAND TITLES, 2. 


BANK, 4, 


OFFICES AND OFFICERS, 


CONSTABLE: UNREASONABLE LEVY: REMEDY. An action at law ona 
constable’s bond affords an adequate remedy for seizure of unrea- 
sonable excess of property in making a levy. Payne v. O'Shea, 129. 


COUNTY COLLECTOR: BOND, SUFFICIENCY OF. The condition of a 
county collector’s bond as executed by him was that he should pay 
over all state, county and other revenue for the two years next 
ensuing the first day of January, 1875, while by the statute (W. S., 
p. 1178, sec. 92) under which the bond was made, its condition 
should have been that he pay over said revenue w ithin two years 
next ensuing the first day of February thereafter (1875); held, the 
variance was immaterial and did not, therefore, affect the bond as 
a lien on the collector’s land. Wimpey v. Evans, 144. 


: BOND, SUMMARY PROCEEDINGS ON. A proceeding by motion 
in the circuit court against a county collector, under Wagner’s 
Statutes, page 1210, section 231, for failure to pay into the proper 
treasuries moneys collected by him, as required by law, is not ex 
parte and may be resorted to after the expiration of the collec- 
tor’s term of office, as well as during his term. Ib. 


NOTICE: LIEN: BOND OF COUNTY COLLECTOR. The filing of the 
VoL. 84—47 
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collector’s bond for record imparts notice like the filing of a deed of 
record, and from that time it becomes a lien on his lands, Such 
lien extends as well to lands mgm pd acquired by him as to 

ed of record. W.S., p, 1178, 


those he owned when the bond was fi 
sec. 96. Jb, 


OFFICER CARRYING FIREARMS. The right of an officer, such as a 
deputy sheriff, to bear firearms is limited to carrying them in the 
roper and necessary discharge of his official duties. The State y, 
Visdom, 177. ; 


OFFICERS: NOTICE: PRESUMPTIONS, The fact that money is deposited 
in bank by a county treasurer raises no presumption that it belongs 
tothe county Eyermanv. The Second National Bank of St. Louis, 
408. 


— : DESCRIPTIO PERSON. That the words ‘‘ county treasurer,’ 
are added to a depositor’s name on his checks and pass book does 
not give notice that the depositor holds the fund as such treasurer, 


ASSESSOR: OMISSION OF AFFIDAVIT. The omission of an assessor 
to verify the assessment lists as prescribed by the statute is fatal to 
the collection of taxes based thereon. The State ex rel. Lewellen, 
Collector, v. Schooley, 447. 


DELINQUENT LISTS: COLLECTOR: OATH. The failure of the collector 
to return the delinquent lists of taxes under oath, does not affect 
the validity of the taxes, nor the right of the state to enforce its 
lien therefor. Jb. 


. SHERIFF'S RETURN : AMENDMENT OF. The court is authorized, upon 
a proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for taxes, 
so as to show a sale of the property to persons other than those dis- 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boatmen’s Savings Bank v. Grewe, 477. 


. JUSTICES OF PEACE: VACANCY IN OFFICE. Where a vacancy occurs 
in the office of justice of the peace, the county court, or, in the city 
of St. Louis, the mayor, is authorized (R. S., sec. 2809 and 2805) to 
fill the vacancy by appointment, but the term of such appointment 
extends only until the next general-election, and is not for the 
residue of the original term of the office. State ex rel. Harvey v, 
Manning, 661. 


OFFICIAL BOND. 
SEE OFFICES AND OFFICERS. 
PRINCIPAL AND SURETY, 1. 
ORDINANCE, 


SEE MUNICIPAL CORPORATIONS, 








INDEX. 
PARTIES. 


PARTIES, DEFECT OF: WAIVER. Objections because of defect of 
yarties must be seasonably made, or they will be deemed waived. 
hey come too late in a motion for a new trial. Hammons v. Ren- 

Jrow, 332. 


SEE PRACTICE, CIVIL, 7. 
PARTITION, 


VoID PARTITION SALES, EQUITY ADMINISTERED AS TO. The equity 
administered upon a partition sale which is void because of failure 
of service of process on minor defendants, is not that of decreeing 
it valid. The most that a court of equity can do is to decree a re- 
turn of the purchase money and order an account of rents, profits, 
and improvements, and adjudge the land subject to a lien for 
the difference, and this is done only when such equity is pleaded. 
Campbell v. The Laclede Gas Light Company, 352. 


PARTITION : DEED: BOUNDARY. Where the deed of commissioners, 
made under a sale in a partition proceeding, describes the Missis- 
sippi river as the eastern boundary of certain lots sold, and this 
boundary corresponds with the expressed intent of their report of 
sale to the court, such designated boundary will prevail, although 
by the plat of the land as made by the commissioner for the purpose of 
the sale an intervening strip of land was left between the lots sold and 
the river. JD, 


PARTNERSHIP. 


ADMINISTRATION : PARTNERSHIP ESTATES. Under Wagner’s Statutes, 
page 80, section 63, relating to the administration of a partnership 
estate by a surviving partner, the latter must have refused to allow 
a demand against such estate before the demandant could apply to 
the probate court for its allowance of his claim. Easton v. Court- 
wright, 27. 


: : PROBATE COURT. The probate court has no jurisdic- 
tion or right, under the statute, to order the surviving partner to 
pay out of the proceeds of the sale of partnership real estate, de- 
mands allowed by it in preference to demands presented only to the 
surviving partner. Jb. 


: : Where there is an administering surviving 
partner, and no refusal by him to pay a claim against the partner- 
ship estate, its allowance and classification by the probate court is 
unauthorized, and gives such demandant no priority over other 
creditors, who present their claims to the survivor. Jb. 





———: SALE OF REALTY BY SURVIVOR. Such survivor may sell the 
partnership realty when it becomes necessary, after exhausting the 
personal assets proper, to raise funds to pay the debts of the firm, 
and he may so sell without applying to the probate court for an 
order to sell the interest of the deceased partner. Jb, 
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¢ . Such sale and a deed by the surviving partner wil} 
pass the entire equitable interest of the parties in the property, and 
the purchaser will be entitled to a decree vesting the entire legal 
title in himself. 


Set-orr. An individual debt cannot be set-off against a partnership 
demand. Payne v. O'Shea, 129. 


PARTNERSHIP ESTATE, ADMINISTRATION OF. The failure of the sun 
viving partners of a deceased one to give bond and qualify under the 
statute as administrator of the partnership assets only subjects them 
to the contingency of being deprived of such assets by the adminis. 
trator of the individual estate of the deceased partner coming for- 
ward and giving additional bond, with the view of taking them in 
charge. If the individual administrator fails to qualify as adminis. 
trator of the partnership estate, the assets must necessarily remain 
in the hands of the surviving partners, who, as such, are proprietors 
for the use of the partnership, and have the common law authority ‘ 
to devote them to the payment of the firm debts. Holmanv. Nance, 


674. 





: . Where the surviving partners of a deceased one 
settle 4 the partnership affairs, and acknowledge that the indi- 
vidual share of the deceased therein, after the payment of the;firm 
debts, is a certain sum, the administrator of the individual estate 
can maintain his action for the same. Jb, 


PATENT. 
SEE EVIDENCE, 18, 


PERSONAL PROPERTY, 


Dower 1. Stradt v O'Neil, 68. 


PLEADING. 


PLEADING: ESTOPPEL IN PAIS. An estoppel in pais must be pleaded 
by the party seeking to avail himself of it. Hammerslough v. 
Cheatham, 13. 


PLEADING: ANSWER. A. answer which neither denies nor con- 
fesses and avoids the statements of the petition is bad on demurrer. 
The St. Louis Gas Light Co. v. The City of St. Louis, 202. 


: DEMURRER. A pleading which sets up a claim which 
shows on its face that it is barred by the statute of limitations is 
bad on demurrer. Jb. 


RAILROAD : DOUBLE DAMAGES: STATEMENT. A statement in a suit 
before a justice of the peace, against a railroad company for double 
damages for killing stock, held, sufficient. Marrett v. The Han 
nibal & St. Joseph Railway Company, 413. 
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RAILROAD: KILLING STOCK: STATEMENT. A statement, under the 
fifth section of the damage act (R. 8., sec. 2124) against a railroad 
for killing stock, is insufficient which does not allege that the injury 
occurred at a place where the railroad track might have been en- 
closed by a lawful fence. Clarkson v. The Wabash, St. Louis & 
Pacifie Ry. Co., 583. 


2AILROAD: KILLING STOCK: DOUBLE DAMAGES: STATEMENT. A 
statement against a railroad company for double damages for killing 
plaintiff ’s hogs, which alleges that they strayed upon defendant's 
road at a place where it is required by law to erect and maintain 
lawful fences on the sides of its road, which it had failed to do, by 
reason of which said hogs were run over and killed by defendant's 
cars, although defective in not averring that the point was not at a 
public or private crossing, nor within the limits of an incorporated 
town or city, is sufficient after verdict, when the deficiency has 
been supplied by the evidence. Stanley v. The Missouri Pacifie Ry. 
Co., 625. 


PLEADING: USER OF LAND. In an action to recover the value of the 
use of plaintiff’s land, the petition is sufficient, although it alleges 
that the use was permitted, but does not aver that the right to com- 
pensation for such use was reserved nor when the occupation and 
user began, Allen v. The Wabash, St. Louis & Pacifie Ry. Co., 
646. 


PLEADING, CRIMINAL. 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that the 
policy on the burned goods was valid. The State v. Tucker, 23. 


— P . ! °° 
INFORMATION. A criminal information cannot be filed in the name 
of a private person, but must be filed by the prosecuting attorney, 
The State v. Anderson, 524. 


PRACTICE, CIVIL, 


PRACTICE : DENIAL OF INSTRUMENT UNDER OATH: STATUTE. Revised 
Statutes, section 3653, relating to the denial under oath of an in- 
strument of writing which is the foundation of a pleading of the 
opposite party in a cause, applies only to the manual signing of the 
instrument and not to itsactual delivery. Hammerslough v. C heat- 
ham, 13. 


: PRACTICE. Where in an action for false representations as 
to the credit of another, although the petition charges both oral and 
written representations to have been made by the defendant, a de- 
murrer to the petition should not be sustained, if, as in this case, it 
states a good cause of action as to the written assurances. Clark v. 
Edgar, 106. 
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: BOND, SUMMARY PROCEEDINGS ON. A proceeding by motion 
in the circuit court against a county collector, under Wagner's 
Statutes, p. 1210, § 231, for failure to pay into the proper treasuries 
moneys collected by him, as required by law, is not ea parte, and 
may resorted to after the expiration of the collector's term of 
office, as well as during histerm. Wimpey v. Evans, 144, 








EVIDENCE : OFFERING OUT OF TIME. The refusal of a trial court to 
permit evidence to be offered out of time is not error, when, with 
such additional evidence, if admitted in the first instance, the part 

offering it would not have been entitled to a verdict. Maloy v, The 
Wabash, St. Louis & Pacific Railway Company, 270. 


PRACTICE: CHANGE OF VENUE. An application for a change of 
venue, for the reason that the opposite party has an undue influence 
over the inhabitants of the county, made after the parties have 
waived a jury trial, is properly overruled. Lee v. Smith, 304, 





NEW TRIAL: COURT GRANTING OF ITS OWN MOTION. A trial court 
under our code practice, cannot of its own motion grant a new 
trial, except where the triers of fact have erred in a matter of law 
or have been guilty of misbehavior. R. S. sec. 3705. The State ex 
rel. Brainerd v. Adams, 310. 





PARTIES : EJECTMENT : HUSBAND AND WIFE: MISJOINER OF PARTIES: 
AMENDMENT IN THIS COURT BY STRIKING OUT NAME OF PARTY. In 
this state a wife is not a necessary party to an action of ejectment 
by her husband for her land. But if she be improperly joined in 
such action, objection should be made to such misjoinder in the 
trial court, and, in any event, this court, as well as the trial court, 
may, under the provisions of the statute respecting amendments, 
strike out her name. Following Cruchon v. Brown, 57 Mo. 38, and 
Weil v. Simmons, 66 Mo. 617. Mueller v. Kaessmann, 318. 








PARTIES, DEFECT OF: WAIVER. Objections because of defect of 
arties must be seasonably made, or they will be deemed waived. 
ey come too late in a motion for a new trial. Hammons v. Ren- 
Srow, 332. 


: PRACTICE. Under section 809 there can be no recovery 
for injuries to stock resulting from the negligent management of 
trains. Rhea v. The St. Louis & San Francisco Railway Company, 


345. 





. When the action is founded on section 809 there 
can be no recovery under Revised Statutes, seciion 2124. Ib, 








: PRACTICE. The question of notice is one for the jury. 
Eyerman v. The Second Nat’l Bank of St. Louis, 408, 


. QUESTION FOR JURY. It is for the jury, under proper instructions, 
to decide whether the evidence is sufficient to repel the disputed 
claim of undue influence. Bridwell v. Swank, 455, 





. SUIT PREMATURELY BROUGHT, JUDGMENT IN NOT A BAR. Where & 
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suit is prematurely brought a judgment therein is no bar to a 
second suit after the cause of action matures. Dillinger v. Kelley, 
561. 


CIRCUIT COURT : POWER OF TO STAY PROCEEDINGS OF ITS OWN MOTION, 
Where motions in two different causes are made in the trial court 
under Revised Statutes, section 736, for execution against a stock- 
holder for the amount of unpaid stock owned by him, and the 
execution is allowed in one case, which is appealed from, the court 
cannot of its own motion order a stay of proceedings on the motion 
in the other case until the appeal in the first case is determined. 
The State ex rel. Kohn v. Horner, 598. 


. TRIAL BY JURY : EQUITABLE ANSWER. The right of a trial by jury is 
not lost by filing an equitable answer. The Moline Plow Company 
v. Hartman, 610. 


VERDICT : SEVERAL COUNTS. Where all the evidence offered on .the 
trial of a cause relates to but one of the two counts of the petition, 
and upon which count a recovery is authorized, the verdict will be 
upheld although :t does not specify the count upon which it was 
found. Allenv. The Wabash, St. Louis & Pacific Ry. Co., 653. 


. JUDGMENT, FOR WHOM RENDERED : HOLDER OF TAX DEED. The court 
cannot render a money judgment for a plaintiff who claims as the 
holder of a tax deed, which has been excluded from evidence, and 
as to which there is no other evidence. Smith v. Laumier, 672. 


SEE EQvuITY, 7. 
PRACTICE, CRIMINAL. 


CRIMINAL PLEADING: INDICTMENT: ARSON. An indictment under 
Revised Statutes, section 1289, for arson of insured goods with intent 
to defraud the insurer need not charge that the insurer is authorized 
to do business in this state. Nor is it necessary on the trial to prove 
that the insurance company was legally incorporated, nor that 
the policy on the burned goods was valid. State v. Tucker, 23. 


CRIMINAL PRACTICE: EVIDENCE. It is sufficient for the state to show 
an organization de facto, and an acting as such corporation by the 
insurance company. Ib. 


: . The mere procurement of the policy by the defend- 
ant from the company makes a prima facie case against him as to 
the validity of the policy. Jb. 





CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE. 
The finding of the trial judge on the question of the prejudice of a 
juror, when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. The 
State v. Cook, 40. 


: DEFENDANT TESTIFYING: INSTRUCTION. An instruction is 
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ay oa which tells the jury that in determining what weight should 
e given the defendant’s testimony, they should consider the fact 
that he is the party accused and on trial. Jb. 


PRACTICE: EVIDENCE: MURDER. On the trial of a husband for the 
murder of his wife, where the state introduces evidence consisting 
exclusively of the conduct and expressions of the wife to show that 
the relations between them were unpleasant, and to show motive 
for the crime, to meet it, letters of the wife to an intimate friend 
written five, four, and three months before her death, in which she 
expresses an affectionate regard for her husband, are admissible 
and their exclusion is erroneous. The State v. Leabo, 168. 


: INSTRUCTION. An instruction, that if defendant killed de. 
ceased by ‘‘ choking and strangling” her, and by ‘‘ suffocating and 
drowning her in a well” he is guilty, is not contradictory. Jb, 


CRIMINAL PRACTICE: CHANGE OF VENUE. The trial court in this 
case did not err in refusing to grant the defendant a change of 
venue on account of the prejudice of the inhabitants of the county. 
The State v. Wisdom, 177. 


————: JURORS, COMPETENCY OF. The court likewise did not err in 
refusing to defendant a special venire, because the regular jurors 
had heard the evidence on the application for the change of venue, 
nor did the court err because it refused for the same reason to ex- 
clude such jurors from the panel from which the challenges were 


made. Jb. 


. : . An opinion formed from minor talk in the neigh- 

borhood of the crime and from newspaper reports does not vente 
one incompetent to be accepted on the panel of jurors from which 
the defendant is to make his challenges in a criminal case. T he 
State v. Hopkirk, 278. 








: : EXCEPTIONS. A defendant must save his exceptions 

to the action of the trial court in accepting a person on the panel of 

jurors from which he is to make his challenges, or he will not be 
eard to complain on appeal. Jb. 


: CONFESSIONS: REVERSIBLE ERROR. The preliminary qucs- 
tion of the admissibility of a confession of the accused, is one for 
the trial court, and unless it is clear that manifest error has been 
committed by such court in admitting the confession, its admission 
will not be considered reversible error. 


. CRIMINAL PRACTICE: APPEAL FROM JUSTICE: STATUTE. Revsied 
Statutes, section 2058, relating to appeals from justices of the peace 
by a defendant convicted of a misdemeanor means that the defend- 
ant shall immediately on conviction file his affidavit for an appeal, 
and then "epee it by filing a bond before execution of the sen- 
tence. The word ‘immediately ” in the statute refers to the filing 
of the affidavit and not to the bond. The State v. Anderson, 524, 
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PRACTICE IN SUPREME COURT. 


SUPREME COURT PRACTICE: BILL OF EXCEPTIONS: VENUE. On the 
appeal from the conviction of the arson, charged in this case, the bill 
of exceptions purported to contain the evidence only on the points 
whether the insurer was a corporation and had authority to issue 
the policy of insurance ; held, the Supreme Court will presume that 
the proof as to the venue and other essential elements of the offence 
was duly made on the trial. The State v. Tucker, 23. 


CRIMINAL LAW: PREJUDICE OF JUROR: FINDING OF TRIAL JUDGE. 
The finding of the trial judge on the question of the prejudice of a 
juror, when supported by evidence which it was his duty to weigh 
and consider, will not be disturbed by the appellate court. Zhe 
State v. Cook, 40. 


PRACTICE IN SUPREME COURT: APPEAL. Where the record fails to 
show that an appeal was ever asked for or allowed, the Supreme 
Court will strike the cause from its docket. T'he State ex rel. Clark 
v. Mo. Pac. Ry. Co. 129, 


PRACTICE IN SUPREME COURT: REVIEW OF MOTIONS. The Supreme 
Court will review decisions of the trial court on motions, although 
no motion for a new trial was filed. Johnson v. Latta, 189, 


APPELLATE COURT: WEIGHING EVIDENCE. Appellate courts will not 
weigh evidence in actions at law. Filley v. McHenry, 277. 


INSTRUCTIONS. A judgment will not be reversed for the giving of 
an improper instruction if it is clear that the jury were not thereby 
misled. Filleyv. McHenry, 277. 


PrACTICE IN APPELLATE COURT. If it does not pee that the ap- 


pellant could have been prejudiced thereby, the admission of in- 
competent testimony is not sufficient ground for a reversal of the 
judgment. The Father Matthew Society v. Fitzwilliams, 406. 


CONDEMNATION PROCEEDINGS: VERDICT OF JURY. Where in a pro- 
ceeding by a city to condemn land for street purposes, the instruc- 
tions are proper, the Supreme Court will not interfere with the 
measure of damages assessed by the jury, if it is not so flagrantly 
unjust as to justify the conclusion that improper considerations in- 
fluenced the verdict. The City of Kansas v. The K.C., T. & W. 
Ry. Co., 410. 


: PRACTICE 1N SUPREME COURT. In such proceedings an ap- 
pellant cannot be heard to complain in the Supreme Court of the 
assessment of damages when the record does not disclose the extent 
of his interest in the condemned property. Jb. 


. PRACTICE IN SUPREME COURT: INSTRf ZIONS. An _ instruction, 
although open to objection, will not ca@sse a reversal of the cause 
where it appears that no material error }esulted from its having 
been given. Bridwell v. Swank, 455. 
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11. 


: EVIDENCE. Nor will improper evidence cause a reyersa} 
where the party against whose _— it was admitted was not 
prejudiced by such admission, Jb. 


. PRACTICE IN SUPREME COURT: EVIDENCE. Questions arising on the 


admission and exclusion of evidence will not be reviewed in the 
Supreme Court, in the absence of proper objections and exceptions 
made on the trial. DeReamer v. The Pacific Express Company, 


529. 


TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 
which the plaintiff claims do not appear, it will be presumed that 
it was properly exclued. Smith v. Laumier, 672. 


SEE PRACTICE, CIVIL, 7. 
PRESUMPTIONS. 


GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE 
INFLUENCE : PRESUMPTION. A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to have been procured by undue influence of the 
guardian, and the burden of repelling this presumption, and 
thereby maintaining the devise, rests upon those seeking to derive 
advantage from it. Bridwell v. Swank, 455. 


¢ : $ . If the fiduciary relation of guar- 
dian and ward existed at the time of the execution of the gift or 
devise, and the parties were so situated with reference to each 
other that undue influence could have been used, the law presumes 
that it was used, and those seeking to derive advantage from the 
gift or devise, must rebut the presumption by competent,and con- 
vincing proof. Jb. 





SEE EVIDENCE, 30. 
PRINCIPAL AND AGENT. 


AGENCY : RATIFICATION. One cannot be held to have ratified the 
unauthorized acts of another as his agent where there was no such 
agency. Hammersilough v. Cheatham. 18. 


PRINCIPAL AND AGENT. Where one is actually or constructively 
the agent of another, all profits made by him in the business of the 
agency, beyond his ordinary compensation therein, belong to his 
employer. Murdoch v. Milner, 96. 


AGENT, PURCHASING AT TAX SALE. An agent for the owner of real 
estate cannot become its purchaser at a sale for taxes, without a 
previous and explicit renunciation of his agency. Ib. 


NEGLIGENCE: DEFECTIVE APPLIANCE: AGENCY. In an_ action 
against one for an injury resulting from his negligence in furnish- 
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ing plaintiff, a workman, with a defective chain, the fact that de- 
fendant was an agent of a third person is no defence, if the 

laintiff was not aware of the existence of such agency until after 
his cause of action accrued. Malone v. Morton, 436. 


WITNESS: WIFE, WHEN COMPETENT IN BEHALF OF HUSBAND. Under 
Revised Statutes, section 4014, a married woman isa competent 
witness in behalf of her husband as ‘to a busines transaction in 
which she acted as his agent. Curry v. Stephens, 442. 


AGENT: WANT OF AUTHORITY OF: PERSONAL LIABILITY. The bare 
want of authority in an agent or trustee to bind the persons or 
estates for which he assumes to be acting, does not render him in- 
dividually liable, where the facts and circumstances indicate that 
no such liability was intended by either of the parties. Michael v. 
Jones, 578. 





: : Where all the facts are known to both par- 
ties, and the mistake is one of law as to the liability of the princi- 
pal, the fact that the agree cannot be held is no ground for 
charging the agent with liability. Jb. 


AGENCY. In the absence of evidence of express appointment, of 
ratification, or of an estoppel, there is no sufficient evidence of 
agency. Alexander v. Rollins, 567. 


SEE ATTORNEY AND CLIENT, 
PRINCIPAL AND SURETY. 


GUARDIAN: BOND: SURETIES. H., having been appointed guardian 
and curator of a minor, executed his official bond with one W. as 
his sole surety thereon ; subsequently, and before any funds of the 
ward came into his hands, H., at the request of W., called at the 
office of the probate court and obtained the bond from the judge, 
stating at the time that W. wished him to procure other signers as 
sureties on the bond, which he did and returned it with the names 
of the co-defendants of W. subscribed thereto. Held, that the bond 
was valid as to the subsequent signers and that they were liable 
thereon for money due the ward from the estate of H. The State to 
the use of Hockaday v. Woods, 163. 


SURETIES. Sureties on the bond of the treasurer of a society are 
liable for a default in payment of moneys coming into the hands of 
the treasurer as such. TJ'he Father Matthew Society v. Fitzwilliams, 
406. 


: EVIDENCE. The treasurer’s statement made in accordance 
with his duty and during the period covered by the bond, but after 
his removal for misconduct, is competent against his sureties and 
is prima facie evidence of the facts therein stated. Jb. 


SURETY: SUBROGATION. A surety on a note secured by a deed of 
trust, by his payment of the debt, acquires the right in equity to have 
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the deed foreclosed to reimburse him for his outlay as such sur, 
Taylor v. Tarr, 420. ~% 


SEE APPEAL BOND. 
PROBATE COURT. 


PROBATE COURT: JURISDICTION. Where the husband in his lifetime 
received from the wife money, being the proceeds of the sale of her 
realty, with the understanding that he was to loan it out for the use 
and benefit of her sons by a former marriage, the probate court 
has jurisdiction to allow in favor of the sons a demand for such 
money against the estate of the husband. And this is true whether 
the demand be regarded as a legal or equitable one. Hammons v. 
Renfrow, 382. 


SEE ADMINISTRATION, 
PROCESS. 


JUISDICTION : MINORS: PROCESS. Where the statutory requirement of 
service of process on minor defendants in a cause is not complied 
with, the court acquires no jurisdiction, and a judgment rendered 
against them is void. Campbell v. The Laclede Gas Light Com- 
pany, 352. 


PROMISSORY NOTES. 


NOTE: INTEREST. A note, which by its terms bears a certain rate of 
intere: t until due, will bear the same rate after maturity. Macon 
County v. Rodgers, 66. 


SEE Equity, 7. 
PUBLIC POLICY. 


SUBSCRIPTION TO RAILROAD: PUBLIC POLICY. A subscription to a railroad 
as a donation to induce it to locate the road at a particular place is 
not void as being against public policy. The Missouri Pacific Rail- 
way Company v. Tygard, 263. 


PUBLIC MONEYS. 
See St. Louis. 


QUO WARRANTO, 


QUO WARRANTO: INFORMATION. Informations of quo warranto 
may be filed by the prosecuting attorney or attorney general, 
ex Officio, without leave of court. Such leave is necessary where 
the information is filed by the officer at the relation of an indi- 
vidual. The State ex rel. Boyd v. Rose, 198. 
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: SCHOOL DIRECTORS. Quo warranto will lie on behalf of the 
state to determine the right of individuals to exercise the office of 
school directors. Jb. 


QUO WARRANTO: EVIDENCE. In quo warranto to forfeit the 
franchises of a privatecorporation, the court may consider testi- 
mony tending to show that one of the corporators procured the com- 
mencement of the proceedings in bad faith and for his private 
purposes. The State ex rel. Attorney General v. Wood, 378. 


SEE MUNICIPAL CORPORATIONS, 2, 
RAILROADS. 


CONSTITUTION : JUSTICE OF PEACE: JURISDICTION. The provision of 
Revised Statutes, 1879, section 2835, conferring jurisdiction upon 
justices of the peace in actions against railroads for the killing of 
stock without regard to the value of the animal killed, or the 
amount claimed, is constitutional. Steele v. The Missouri Pacific 
Ry. Co., 57. 


RAILROAD: KILLING STOCK: EVIDENCE. In a common law action 
against a railroad for negligently running over and killing a cow, 
it is competent for the plaintiff to prove that the train was running 
in excess of the speed permitted by an ordinance of the town in 
which the killing occurred. Robertson v. The Wabash, St. Louis & 
Pacific Ry. Co., 119. 


NEGLIGENCE: ORDINANCE: EVIDENCE. The cause of action not 
being founded on the ordinance it is not necessary to plead it, but 
if th> defendant was running its train in violation of it, 
such fact is competent to support the charge of negli- 
gence. Ib. 


EVIDENCE. While it may be error for a witness with no more 
knowledge than the jurymen to give his opinion as to the — 
of stopping a railroad train, yet it will be no ground for reversal, 
unless it appears that the opposing party was prejudiced by such 
testimony. Jb. 


TOWN : SPEED OF TRAINS. A town having the power to pass “ by- 
laws and ordinances for the regulation and police of such town,” 
has authority to regulate the speed of railroad trains so as to pro- 
tect life and property. Jb. 


RAILROAD: EMBANKMENT: WATER. In the absence of negligence, 
unskilfulness or mismanagement in the construction of an embank- 
ment for its roadbed over land through which there is no natural 
channel for the passage of water, arailroad, having lawful authority 
to construct such roadbed, is not liable for the injury done by the 
embankmert in causing water to overflow land of an adjoining 
proprietor. Jones v. The St. L., I. M. & S. Ry. Co., 151. 


TAXATION OF RAILROAD PROPERTY: STATUTE. A railroad company 
in this state cannot be taxed under the act of 1871 (Laws 1871, p. 
56), upon the cars of the Pullman Palace Car Company, leased 
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and operated by it. The State ex rel. The Pullman Palace Car Co, 
v. St. Louis Co., 234. 


RAILROAD, SUBSCRIPTION TO: CONSTRUCTION OF CONTRACT. Whereg 
contract for subscription to a railroad is made on the condition that 
it will locate its depot within a specified distance of a certain point 
as a court house, and nothing is said as to the manner of measure. 
ment, the distance is to be measured by a straight line and not by 
the traveled route. The Missouri Pacific Ry. Co. v. Tygard, 26; 


CONTRACT : SUBSCRIPTION TO RAILROAD, A contract for subscription 
to plaintiff’s railroad also provided that its road should be com. 
pleted and put into operation to a specified town on or before Jan- 
uary ist, 1881, and it appeared that the road was graded to said 
town by said time, but was only completed by that time to a con- 
nection with another road at a point one mile south of the town, 
over which other road plaintiff's road was put into operation from 
January Ist, 1881, until May 1st following, after which time plain- 
tiff used its own roadway, which, in the meantime, had been fully 
constructed and prepared for operation and use. Held, that there 
was a fair and substantial compliance by plaintiff with its contract 
which is all that was required. ‘ 


. SUBSCRIPTION TO RAILROAD: PUBLIC POLICY. A subscription toa 
railroad as a donation to induce it to locate the road at a particular 
place is not void as being against public policy. Jb. 


. RAILROAD: CONTRIBUTORY NEGLIGENCE. Plaintiff’s husband was 
killed in the forenoon of the day, on defendant’s railway, which 
ran through the farm of the deceased. He was sixty years of age, 
decrepit, hard of hearing and of defective sight, and was seen just 
before the accident, walking at a moderate gait along the railroad 
and onto a trestle, where he was killed by a coming train. Held, 
that under the facts and circumstances in evidence he was guilty of 
such contributory negligence as to preclude recovery. Maloy v. 
The Wabash, St. Louis é Pacific Railway Company, 270. 


: . Train men have a right to suppose that adults 
walking on the track can hear the approaching train and will get 
out of the way. Jb. 





. RAILROADS: DOUBLE DAMAGE ACT. Thedouble damage section of the 
railroad law (R. §S., sec. 809) does not require railroads to fence 
within the limits of incorporated towns. Rhea v, The St. Louis & 
San Francisco Railway Company, 345. 





: Under said section 809 there can be no recovery 
for injuries to stock resulting from the negligent management of 
trains. Jb. 


: When the action is founded on section 809 there 
can be no recovery under Revised Statutes, section 2124. Jb. 





. ———: FENCING: STAUTES. At places where the law requires the 
railroads to maintain fences, they are liable for injury to stock 
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because of failure to fence, under section 809. At places where 
they are not required, but where they may fence and do not, they 
are liable, under section 2124, Jb. 


. RAILROAD: DOUBLE DAMAGES: STATEMENT. A statement in a suit 
before a justice of the peace against a railroad company for double 
damages for killing stock. Held, sufficient. Marrett v. The Han- 
nibal & St. Joseph Railway Company, 413. 


. NEGLIGENCE: RAILROAD: CROSSING. Where, by means of an in- 
ducement or invitation, expressed or implied, held out to the public 
by it, a railroad leads the public to use a crossing or way over its 
track in passing to and from its depot grounds, it is bound to keep 
such crossing or way reasonably safe for travel. Moore v. Tha 
Wabash, St. Louis & Pacific Railway Company, 481. 


. RAILROAD: KILLING STOCK: STATEMEMT, A statment, under the 
fifth section of the damage act (R. S.,° sec. 2124) against a rail- 
road for killing stock, is insufficient which does not allege that the 
injury occurred at a place where the railroad track might have been 
enclo:ed by a lawful fence. Clarkson v. The Wabash, St. Louis & 
Pacific Railway Company, 583. 


———_: —: DOUBLE DAMAGES: STATEMENT. A statement against 
a railroad company for double damages for killing plaintiff’s hogs, 
which alleges that they strayed upon defendant's road at a place 
where it is required by law to erect and maintain lawful fences on 
the sides of its road, which it had failed to do, by reason of which 
said hogs were run over and killed by defendant's cars, although 
defective in not averring that the point was not at a public or 
private crossing, nor within the limits of an incorporated town or 
city, is sufficient after verdict when the deficiency has been supplied 
by the evidence. Stanley v. The Missouri Pacific Railway Com- 
pany, 625. 


._———: LAW RESTRAINING SWINE: DUTY TO FENCE: DOUBLE DAMAGES. 
In a county where the law restrainiug swine from running at 
large is in forée, a railroad company is relieved from the duty of 
fencing against them merely to prevent their getting upon its track ; 
but where its road passes through, along, or adjoining inclosed or 
cultivated fields it is under legal obligation to erect and maintain 
lawful fences on the sides of its road, and is liable in double dam- 
ages for injury to swine by its engines and cars where they entered 
upon its track from such fields, because of its failure to ereét and 
maintain lawful fences along the sides of its road. Jb, 


. LAND, APPROPRIATION OF BY RAILROAD: MANDAMUS. One Can re- 
cover in an action at law for the use and appropriation by a rail- 
road of his land. He is not bound to resort to mandamus to compel 
the railroad to have the land condemned for its right of way. Allen 
*, The Wabash, St. Louis & Pacific Ry, Co., 646. 


RATIFICATION, 


SEE PRINCIPAL AND AGENT, 
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REFERENCE. 


REFEREE. The report of a referee will not be disturbed as being 
against the weight of evidence where there is substantial evidence 
to support it. The Father Matthew Society v. Fitzwilliams, 406, 


REFERENCE. A reference properly made does not become erroneous 
ex post facto. by reason of admissions against interest made by the 
party objecting to the reference, which render an examination of 
accounts unnecessary. 


REFEREE. 
SEE REFERENCE. 


RES JUDICATA. 





: : RES JupIcCATA. When a motion to quash an execu- 
tion is sustained and such action is not appealed from, the matters 
involved therein become res judicata, and cannot be reopened by 
suing out another execution. Johnson v. Latta, 189. 


ST. LOUIS. 
3 

CIRCUIT CLERK OF CITY OF ST. LOUIS: PUBLIC MONEYS. Under the 

pleadings and evidence in this case, held, that certain funds turned 

over by an outgoing clerk of the circuit court of the city of St, 

Louis to his successor in office, and by the latter delivered to his 

successor, were not public moneys, and as such did not belong to 

the city. Vogel v. Phe City of St. Louis, 482. 


PROSECUTION FOR VIOLATION OF ORDINANCE. City of St. Louis v. Vert, 
204. 


SEE CONDEMNATION PROCEEDINGS, 2 
MUNICIPAL CORPORATIONS, 6, 7, 8, 9, 10, 
ST. LOUIS GAS LIGHT COMPANY. 


ST. LOUIS GAS LIGHT COMPANY, AUTHORITY OF. The St. Louis 
Gas Light Company was authorized to charge against the city of 
St. Louis the tax imposed by the United States upon illuminating 
gas. The St. Louis Gas Light Co. v. The City of St. Louis, 202. 


: SETTLEMENT. A settlement made by the city auditor with 
the gas company is, in the absence of fraud or mistake, conclusive 
as to the amount due by the city at the date of the settlement. Jb. 


: PRESUMPTION. That the city auditor entered as charges 
against the city upon his books the bills of the gas company 1s 
presumptive evidence that each bill was properly audited at the 
date of itsentry. Jb. 
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CONTRACT, CONSTRUCTION OF: INTEREST. Under the tripartite 
agreement of February 28, 1873, interest on the bills of the gas 
company against the city ran from the date when each bill became 
due. J0., 


CoMPOUND INTEREST: CONTRACT. To warrant a charge of com- 
pound interest a contract to that effect, either express or implied, 
must be shown. Jb. 








: . An accounting between the two parties and the 
striking of a balance are not evidence in this case of a contract 
for compound interest on the interest included in the balance, 1b. 


SALE. . 


Vol PARTITION SALES—EQUITY ADMINISTERED AS TO. The equity ad- 





ministered upon a partition sale which is void because of failure of 
service of process on minor defendants, is not that of decreeing it 
valid. The most that a court of equity can do is to decree a re- 
turn of the purchase money and anda an account of rents, profits, 
and improvements, and adjudge the land subject to a lien for the 
difference, and this is done only when such equity is pleaded. 
Campbell v. The Laclede Gas Light Company, 352. 


€ SEE ADMINISTRATION, 4, 5. 
SCHOOLS. 


SCHOOL DISTRICTS, CHANGE OF BOUNDARIES: STATUTE. Under Re- 
vised Statutes, section 7023, relating to changes of boundaries of 
school districts, the warrant of authority for the vote thereon at 
the annual meeting is the proposition for the change posted by the 
school directors, and not the preliminary request of ten qualified 
voters residing in the affected districts to the directors to submit . 
the matter toa vote. The State ex rel. Schmutzler v. Young, 90. 





: : JURISDICTIONAL FACT. Evenif the preliminary re- 
quest should be regarded in the nature of a jurisdictional fact, it is 
a fact which seems to be left tothe directors to decide. It is for 
them to say whether the petitioners are qualified voters, and their 
decision cannot be attacked in a collateral proceeding or by man- 
damus. Ib, 


COUNTY COMMISSIONER : MANDAMUS. When under said section 7023, 
Revised Statutes, in case of conflicting votes of the districts on the 
proposed change, the question is referred to the county commis- 
sioner for his decision, and he has acted, whether with or without 
jurisdiction, mandamus cannot be invoked for the purpose of re- 
versing his decision. Jb, 





: SCHOOL DIRECTORS. Quowarranto will lie on behalf of the 
state to determine the right of individuals to exercise the office of 
school directors. The State ex rel. Boyd v. Rose, 198, 


VoL. 84—48 
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SCHOOL DISTRICTS. 


Ske SCHOOLS, 
SCHOOL DIRECTORS. 
Sree ScHoo.s, 4, 
SET-OFF. 


Set-orr. An individual debt cannot be set-off against a partnership 
demand. Payne v. O'Shea, 129. 


ATTACHMENT: JUDGMENT: SET-OFF: EXEMPTIONS. Where an at- 
tachment is dissolved, but plaintiff obtains judgment against 
defendant upon trial on the merits, and defendant obtains judg. 
ment against the sureties on the attachment bond for its breach, it 
is error to refuse to allow plaintiff’s judgment, which has been 
assigned to his sureties, to be set-off against defendants, upon the 
ground that defendant is insolvent, and his judgment, with all his 
other property, is exempt from execution. Johnson v. Hall, 210, 


SET-OFF : SPECIAL TAX BILL. In an action on a special tax-bill, the 
defendant can set-off a debt due himself from the owner the 
tax-bill. The City of Kansas to use of Coates v. Ridenour, 258, 


SHERIFF, 


SHERIFF'S RETURN: AMENDMENT OF. The court is authorized, upon a 
proper showing, to allow the sheriff to amend his return to the 
special execution in a suit to enforce a lien against land for taxes, 
so as to show a sale of the property to persons other than those dis- 
closed by the original return, but to the same persons to whom the 
deeds had been made. The Boutmen’s Savings Bank v. Grewe, 477, 


SIGNIFICATION OF TERMS. 
More or Less. Shickle v. Chouteau, Harrison & Valle Iron Co., 161, 
SPECIAL TAX-BILL. 


SET-OFF: SPECIAL TAX-BILL. In an action on a special tax-bill, the 
defendant can set-off a debt due himself from the owner of the 
tax-bill. The City of Kansas to use of Coates v. Ridenour, 258, 


SPECIFIC PERFORMANCE, 


MARRIED WOMAN, PROMISE OF: SEPARATE ESTATE: SPECIFIC PER- 
FORMANCE. A promise of a married woman can only affect or bind 
her ‘and in which she has a separate estate. And when her title is 
such an one as falls within the provisions of section 3295, Revised 
Statutes, her parol promise, though made in conjunction with her 
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husband, constitutes no basis for specific performance, Mueller v. 
Kaessmann, 318, 


STATUTES, 


1. ACTION FOR DEATH OF A PERSON: STATUTES: EXTRA-TERRITORIAL 
EFFECT: COMITY. The right of action for the death of a person 
caused by the wrongful act, neglect, or omission of another is 
purely statutory, and statutes giving such right of action have no 
extra-territorial effect. If such statutes are to be administered 
outside of the jurisdiction where enacted it must be done on 
principles of comity. Vawter v. The Missouri Pacijic Ry Co., 679. 


ACTION BY ADMINISTRATOR IN MISSOURI UNDER KANSAS STATUTE, 
The statute of Missouri, Revised Statutes, section 97, expressly 
inhibits the prosecution of a civil action by an administrator for 
injuries to the person of the intestate, and an administrator ap- 
pointed in Missouri cannot maintain an action here under the stat 
ute of Kansas for the death of the intestate in Kansas, Jb, 


STATUTES CITED AND CONSTRUED, 
s REVISED STATUTES OF 1879, 


Section 166, see page 561. Section 2809, see page 661, 
Section 398, see page 664. Section 2835, see page 57. 
Section 736, see page 598. Section 2956, see page 139. 
Section 809, see page 345. Section 3172, see page 602, 
Section 1232, see page 278. Section 3295, see page 318, 
Section 1289, see page 23. Section 3653, see page 13. 
Section 1541, see page 440, Section 3705, see page 310. 
Secticn 2058, see page 524, Section 3826, see page 852. 
Section 2124, see page 345, Section 3827, see page 352, 
Section 2305, see page 352, Section 4014, see page 442, 
Section 2696, see page 349. Section 5627, see page 74. 
Section 2805, see page 661. Section 6837, see page 447, 
Section 7023, see page 90, 


WAGNER’s STATUTES, 1872, 
Page 80, § 63, see page 27. 
Page 1178, § 92, see page 144, 
Page 1178, § 96, see page 144, 
Page 1204, § 214, see page 569. 


Page 1210, § 231, see page 144, 
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GENERAL STATUTES, 1865, 
Page 239, § 7, see page 59. 


ACTS OF 187/. 


Page 56, see page 234. 


ActTs OF 1874. 
Page 63, see page 74. 


Page 64, see page 74. 





STOCKHOLDERS. 


SEE CORPORATIONS. 
SUBROGATION. 


SURETY: SUBROGATION. A surety on a note secured by a deed of trust, 
by his payment of the debt, acquires the right in equity to have the 
deed foreclosed to reimburse him for his outlay as such surety. 
Taylor v. Tarr, 420. 





SURFACE WATER. 


RAILROAD: EMBANKMENT: WATER. In the absence of negligence, un- 
skilfulness or mismanagement in the construction of an embank- 
ment for its roadbed over land through which there is no natural 
channel for the passage of water, a railroad, having lawful authority 
to construct such roadbed, is not liable for the injury done by the 
embankment in causing water to overflow land of an adjoining 
proprietor. Jones v. The St. L., I. M. & S. Ry. Co., 151. 


SWINE. 


: LAW RESTRAINING SWINE: DUTY TO FENCE: DOUBLE DAMAGES. 
In a county where the law restraining swine from running at 
large is in force, a railroad company is relieved from the duty of 
fencing against them merely to prevent their getting upon its track ; 
but where its road passes through, along, or adjoining inclosed or 
cultivated fields it is under legal obligation to erect and maintain 
lawful fences on the sides of its road, and is liable in double dam- 
ages for injury to swine by its engines and cars where they entered 
upon its track from such fields, because of its failure to erect and 
maintain lawful fences along the sides of its road. Stanley v. The 
Missouri Pacific Railway Company, 625, 








IN DEX. 
TAXES. 
SEE TALATION, 
Tax SALE, 
TAX DEED. 
SEE TAXATION, 11, 
TAX LIEN 
SEE LIENS, 7. 
SHERIFF. 
MORTGAGES AND DEEDS OF Trust, 8. 
TAXATION. 


INJUNCTION : TAXES. Injunction is an appropriate remedy to pre- 
vent the enforcement of the collection of taxes against property not 
the subject of taxation. Valle v. Ziegler, 214. 


TAXATION : BONDS OUT OF STATE. Bonds owned by a citizen of this 
state, but kept in New York, in good faith, because the interest was 
payable there, and not to avoid taxation in this state, are not tax- 
able here under the revenue law as it existed in 1879. Jb. 


MANUFACTURING COMPANIES : CAPITAL STOCK : TAXATION OF. Shares 
of stock owned by individuals in manufacturing companies are not 
subject to taxation, under our revenue law. 1b. 


PROPERTY, TAXATION OF. In order that property may be taxed, it 
must be by law subjected to taxation. Jb. 


TAXATION OF RAILROAD PROPERTY: STATUTE. A railroad company 
in this state cannot be taxed under the act of 1871 (Laws 1871, p. 
56), upon the cars of the Pullman Palace Car Company, leased and 
operated by it. The State ex rel. The Pullman Palace Car Co, v. 
St. Louis Co., 234, 


TAX BILL: EVIDENCE: STATUTE. A tax bill in proper form and 
which states the facts required by Revised Statutes, section 6837, is, 
by the provisions of said section, prima facie evidence that the 
amount claimed in it is just and correct. T'he State ex rel. Lewellen, 
Collector, v. Schooley, 447. 


ASSESSOR: OMISSION OF AFFIDAVIT. — The omission of an assessor to 
verify the assessment lists as prescribed by the statute is fatal to the 
collection of taxes based thereon. Jb, 
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TAX BOOKS, DESTRUCTION OF: EVIDENCE. The destruction or muti- 
lation of tax books by a mob does not prevent the collector from 
making up and certifying tax bills. The inquiry would be open in 
such cases whether the tax bills stated the facts correctly, and the 
would be tested by the best secondary evidence of the contents of 
the tax books so destroyed or mutilated. Ib. 


DELINQUENT LISTS : COLLECTOR: OATH. The failure of the collector 
to return the delinquent lists of taxes under oath, does not affect 
the validity of the taxes, nor the right of the state to enforce itg 
lien therefor. Ib. 


CONSTITUTION : TAXES: LEVY. The limitation on taxation prescribed 
by article 10, section 11, of the Constitution, does not apply to 
valid indebtedness existing at the time of its adoption. Nor doeg 
one aa 4 made to pay such indebtedness exhaust the power to levy, 
s% such levies may be continued until the indebtedness is satisfied, 


REVENUE LAW: TAX DEED: STATUTE. The revenue law of 1872 
(W. 8S. 1872, P: 1204, sec. 214), which provides that the holder of a 
tax deed, who has been defeated in ejectment, shall have, except 
in the cases enumerated in the statute, a special judgment against 
the land sought to be recovered for the full amount of the taxes paid 
by him, contemplates cases where no title passed to the purchaser 
because of the failure of the officers to comply with the law govern- 
ing such sales for taxes. White v. Schell, 569. 


The policy of the law in such cases is to 





secure to the purchaser a lien for the taxes paid. 


. REVENUE: CLAIMANT: TAX SALE. The ‘‘ successful claimant” men- 
tioned in the statute (Session Acts, 1872, section 220), is one who 
claims adversely to the demands of the revenue law, and not one 
claiming under a subsequent tax sale. Smith v. Laumier, 672. 


. SUBSEQUENT TAX SALE: PURCHASER: TAXES. A purchaser at a sub- 
sequent tax sale does not become liable for money paid by a former 
sr under an older assessment, as to which he is not in de- 
fault. ; 


JUDGMENT, FOR WHOM RENDERED: HOLDER OF TAX DEED. The 
court cannot render a money judgment for a plaintiff who claims 
as the holder of a tax deed, which has been excluded from evi- 
dence, and as to which there is no other evidence. 


TAX DEED, EXCLUSION OF FROM EVIDENCE: PRESUMPTION. Where 
the reasons for the exclusion from evidence of a tax deed under 
which the plaintiff claims do not appear, it will be presumed that it 
was properly excluded. Ib. 


TAX SALE, 


LAND TITLE: SALE FOR TAXES. A sale under a judgment for taxes 
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carries the legal title and if the beneficiary and trustee are not 

made parties to the suit, the purchaser acquires such legal title sub- 

ject to the right of the beneficiary in the deed of trust to redeem, 
yers v. Bassett, 479. 


REVENUE: ‘CLAIMANT: TAX SALE. The “successful claimant” 
mentioned in the statute (Session Acts, 1872, section 220), is one 
who claims adversely to the demands of the revenue law, and not 
one claiming under a subsequent tax sale, Smith v. Laumier, 672. 


SUBSEQUENT TAX SALE: PURCHASER: TAXES. A purchaser at a 
subsequent tax sale does not become liable for money paid by a 
former purchaser under an older assessment, as to which he is not 
in default, Jb. 


SEE PRINCIPAL AND AGENT, 3, 
TENANTS IN COMMON, 


TENANTS IN COMMON: PURCHASE BY ONE OF OUTSTANDING TITLE. One 
tenant in common cannot purchase an outstanding adverse title for 
his own benefit, Such purchase will inure to the benefit of all those 
interested in the common estate, they, however, bearing their pro- 
portionate share of the cost and expense of the purchase. Dillinger 
v. Kelley, 561. 


TITLE. 


: TITLE: EJECTMENT. A plaintiff need not prove his title to ro- 
cover inejectment when the defendant is estopped to deny it by 
reason of being his tenant. Proof of the existenceof tenancy is 
sufficient. Loring v. Harmon, 123. 


SEE LAND AND LAND TITLES. 
TORT. 


TORT: WAIVER OF. One cannot waive a tort and sue in assumpsit if 
the effect of it is to give jurisdiction over the subject matter toa 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would not include it. 
Finlay v. Bryson, 664. 


TRUSTS AND TRUSTEES. 


TRUSTEE’S COMPENSATION. A trustee can receive pay out of the trust 
fund for such services and expenditures only as are within the line 
of duties imposed upon him by the instrument creating the trust, 
Tracy v. Gravois Railroad Co., 210. 


SEE PRINCIPAL AND AGENT, 6, 
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SEE LIENs, 2. 
VENDOR'S LIEN, 
SEE LIEns, 5, 6. 
VENDOR AND VENDEE 


SEE LIENs, 5, 6. 


VENUE. 


SUPREME COURT PRACTICE: BILL OF EXCEPTIONS: VENUE. On the 
appeal from the conviction of the arson, charged in this case, the 
bill of exceptions purported to contain the evidence only on the 
ints whether the insurer was a corporation and had authority to 
issue the policy of insurance ; held, the Supreme Court will presume 
that the proof as to the venue and other essential elements of the 
offence wasduly made on the trial. The State v. Tucker, 23. 


JUSTICES OF PEACE: CHANGE OF VENUE: COosTS. Where a change 
or venue is taken from a justice of the peace, and costs are taxed 
under Revised Statutes, section 2956, against the party asking the 
change, an execution may be issued for such costs by the justice 
granting the change of venue. Johnson v. Latta, 139. 








CRIMINAL PRACTICE: CHANGE OF VENUE. The trial court in this 
case did not err in refusing to grant the defendant a change of 
venue on account of the prejudice of the inhabitants of the county. 
The State v. Wisdom, 177. 


PRACTICE: CHANGE OF VENUE. An application for a change of 
venue, for the reason that the opposite party has an undue influence 
over the inhabitants of the county, made after the parties have 
waived a jury trial, is properly overruled, Lee v. Smith, 304, 


VERDICT. 


VERDICT: SEVERAL COUNTS. Where all the evidence offered on the 
trial of a cause relates to but one of the two counts of the petition, 
and upon which count a recovery is authorized, the verdict will be 
upheld although it does not specify the count upon which it was 
found. Allen v. The Wabash, St. Louis & Pacific Ry. Co., 653. 





VOLUNTARY CONVEYANCE, 


SEE FRAUD, 9, 
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TORT: WAIVER OF. One cannot waive a tori and sue in assumpsit if 
the effect of it is to give jurisdiction over the subiect matter to a 
court which otherwise would not possess it, or to bring the case 
within the terms of a statute which otherwise would nat include it. 
Finlay v. Bryson, 664. 


WHARF. 
SEE ESTOPPEL, 3. 


WHARFAGE. 


CITY ORDINANCE : CLASSIFICATION OF BOATS FOR WHARFAGE TAX. The 
City of St. Louisv. The St. L. & N. O. Transportation Co., 156. 


WILLS. 


WILLS, CONSTRUCTION OF. Wills should be construed according to 
the intention of the testator, which should be gathered from a con- 
sideration of the whole instrument, including all its clauses, as well 
as its general scope and design, but such construction must not be 
in contravention of law. Russell v. Eubanks, 82. 


WILL : LIFE ESTATE : POWER OF SALE: REMAINDERMAN. The will of 
a husband giving a life estate to his wife with remainder over to 
legatees named in the will, but giving the wife power to sell and 
dispose of the property, creates in her a fee-simple estate if she ex- 
ercises the power, but if she does not, her life estate is not enlarged 
and converted into a fee, and the remainder over is valid, and, at 
her death, takes effect in the remaindermen, Jb. 


THE WILL in this case construed to create only a life estate and 
the remainder over held valid. Jb. 


WILL: UNDUE INFLUENCE. The mere existence of an undue or 
improper influence operating, but not exercised, by the person pos- 
sessing it, upon the mind of the testator when he makes a will, is 
not sufficient to invalidate it. Sunderland v. Hood, 293. 


: . It is not the existence, but the exercise of the im- 
proper influence, which invalidates the will, Jb. 





GUARDIAN AND WARD: DEVISE TO GUARDIAN BY WARD: UNDUE 
INFLUENCE : PRESUMPTION. <A devise by a ward to or for the benefit 
of his guardian, in any proceeding to establish or contest the same, 
is presumed in law to haVe been procured by undue influence of the 
guardian, and the burden of sepelliing this presumption, and thereb 
maintaining the devise, rests upon those seeking to derive ad- 
vantage from it. Bridwell v. Swank, 455. 


: : : . If the fiduciary relation of guardian 
and ward existed at the time of the execution of the gift or devise, 
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and the parties were so situated with reference to each other that 
undue influence could have been used, the law presumes that it ©” 
was used, and those seeking to derive advantage from the gift or 
= _— rebut the presumption by competent and convincing 
proof. . 


BEQUEST BY WARD TO WIFE OF GUARDIAN. A bequest to the wife of - 
the guardian is within the operation of the rule imposing upon him 
and his wife the burden of repelling the presumption of undue 
influence, where it appears that the guardian may expect and 
—_ ' advantage and benefit from such will of his 
ward. Jb. 


SEMBLE, that the next best thing, after a bequest to one’s self, is q 
bequest to his wife, and that in many instances the latter may be 
regarded as the safer and preferable one. Jb. 


. QUESTION FOR JuRY. It is for the jury, under proper instructio: 
to decide whether the evidence is sufficient to repel the disputed 
claim of undue influence. Jb. 


. WILL: EVIDENCE: DECLARATIONS OF TESTATOR. Declarations of a 
testator, made before and after the execution of the will, are admig- 
sible in evidence in a suit to contest its validity when the condition 
of the testator’s mind or the state of his affections is in issue. 
Such declarations are then received as external manifestations of 
his mental condition, and of the state of his affections, and not as 
evidence of the truth of the facts he stated. Rule v. Maupin, 587. 


WITNESS, 


WITNESS: WIFE WHEN COMPETENT IN BEHALF OF HUSBAND. Under Re- 
vised Statutes, section 4014, a married woman is a competent wit- 
ness in behalf of her husband as to a business transaction in which 

442, 


she acted as his agent. Curry v. 





